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Articulos de la Directiva

Injunctions Directive, Article 3 Injunctions Directive, Article 6, 1.

Nota preliminar

1) The right of cessation can be exercised by consumers associations.

2) Mortgages "floor clauses" must be considered adherence contract provisions. Lack of information on the mortgages "floor clause" renders the clause null
and void but not the contract.

3) The mortgages "floor clause" must be considered abusive even though they are considered to be essential conditions of the contract.

4) Mortgages "floor clauses" cannot be included in contracts with consumers.

Hechos

This case is a well known case, as it was the precedent for many cases to come against many banks for the clauses of loan agreements establishing a
minimum interest (the so-called "floor clause"). Those clauses were considered unfair in many cases. In the present case, the action against this clauses was
taken by the plaintiff (a consumers association) on behalf of a large number of consumers affected by said clauses, together with the public prosecutor,
advocating the general interest. The defendants alleged that this consumer association was not entitled to act on behalf of the consumers defending a
general "vague" interest, since it was not registered in the Spanish Associations Registry due to a decision of the competent administrative body that
disbarred it from said Registry. However, said administrative resolution excluding the plaintiff from the Registry was appelaed by the latter. By the time this
action was taken, the aforementioned decision had been appealed and its effects were suspended due to an interim measure.

Cuestién juridica

1) Are the consumers associations entitled to defend the general public interest?

2) Are mortgages "floor clauses" considered adherence contract provisions?

3) Does the fact that mortgages "floor clauses" are considered essential conditions of the contract prevent the judges to assess if they are abusive?

4) Can mortgages "floor clauses" be included in contracts with consumers?

Decisién

The Court stated that, in order to exercise a cessation action, is not sufficient for a consumer association to include among its purposes the "defense of the
general interest of consumers" but it also has to be registered before the State Registry of Consumer associations. This is a mandatory requirement. Having
said this, the Court ruled that the consumer association had legal standing to take legal action on behalf of consumers at the moment of initiating
proceedings, for the following reasons: (i) sanctions (including those of administrative nature) cannot have retrospective effects, (ii) the supervened loss of
the legal conditions to initiate proceedings affect the principle "pro actione" and therefore, it has to be interpreted in a restrictive manner, (iii) this restrictive
interpretation must be even more severe in cases of extraordinary legal standing on behalf of consumers, since the result affects third parties, (iv) collective
consumer interests must be protected by Courts.
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Resultado

The Court accepted the legal standing of the plaintiff, hence the consumers were legitimately represented in the proceedings.The defendants are ordered to
stop applying the minimum interest rate included in the mortgages "floor clauses" as these clauses did not pass the test of transparency and were declared
null and void.. The court decision has no retroactive effects.





