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(in civil and commercial
matters)

BbBeneHune

HecbcToATENHOCTTa Y MPOU3BOACTBOTO NO HECHCTOATENHOCT B 'epMaHuMa ca ypefeHun oT Kogekca 3a
HecbCTOsATENHOCTTa (/Insolvenzordnung — InsO), B cuna oT 1 siHyapu 1999 r. KogekcbT 3@ HECHCTOATENIHOCTTA
Ce pa3nnyaBa OT APYru NpoueaypHU MpaBUAHULM, T KaTo CbAbPXKa HE CaMOo MPOoLEeCyasHn, HO U
MaTepuanHonpaBHM pa3nopenbu. Taka Hanpumep pasnopenbuTe, B KOUTO Ce ONpeaensT nocaegnuuTe ot
obpa3yBaHeTO Ha NPOM3BOACTBO MO HECLCTOATENHOCT, MMAT MaTepuasHoNpaBeH xapakTep (4neHose 80—147
oT InsO).

OcHoBHaTa Len, KoATo ce npecsiefsa ¢ Kofekca 3a HECbCTOATE/IHOCTTA, € KOJIEKTUBHO YA0BJIETBOPSABAHE Ha
KpeanTopuTe Ha ANbXHKKa uan ypes ocpebpsBaHe Ha MMYLLECTBOTO My W pasnpefesnsHe Ha npuxognte oT
Hero, WJn 4Ype3 NnocTuraHe Ha aJiTepHaTUBHM COPa3yMeHUs, YCTaHOBEHU B NJaH M0 HECHLCTOATESIHOCTTA, Mo-
CneunanHo C orfies Ha CnacaBaHeTo Ha NpeanpuaTneTo (4aeH 1, mbpeo uspeyerue ot Ins0). ,KonekTnesHO
yposneTsopasaHe” (gemeinschaftliche Befriedigung) o3Ha4aBa, Ye KkpeauTopuTe no NpuHLMn we 6baat
YL0BNETBOPEHMN NPOMOPLMOHANIHO Ha CbOTBETHUTE CK nNpeTeHunn. OCBeH ToBa NPON3BOACTBOTO MO
HeCbCTOATENIHOCT MMa 3a Lien Aa ce NpefoCcTaBM Bb3MOXHOCT Ha JOOPOCHBECTHUTE ANbXHULM fa ce
0cB06OAAT OT OCTAaTbYHUTE 3aAbIXKEHNS (4NeH 1, BTopo m3peyeHue ot InsO).

Onpefenai NPMHLMIM Ha NPOU3BOACTBOTO MO HECHLCTOATENIHOCT B F'epMaHns, 0OCBEH MPUHLMMA Ha PaBHO
TPeTMpaHe Ha KpeauTopuTe, € TO3M Ha aBTOHOMHOCT Ha kpeautopuTe (Glaubigerautonomie). Kpegutopute
pa3nofiaraTt C WMPOKK NpaBa Aa BAUSAAT BbPXY X04a Ha NPOM3BOACTBOTO, MNO-CNEeLnasHO BbB Bpb3Ka C Ha4yMHa
Ha ocpebpsiBaHe Ha MMYLLECTBOTO Ha ANMbXHMKA. CbLLO Taka KpeanuTopuTe B3eMaT peLleHns OTHOCHO
KOHKpeTHaTa (popMa Ha NPOM3BOACTBOTO MO HECHCTOATENHOCT, Thil KAaTO B AOMbJIHEHNE KbM ,CTaHA4apTHaTa"
npouenypa B Kogekca ce npeaBuxaa Bb3MOXHOCT 0be3neyeHnTe U 0OMKHOBEHNTE KPeaUTOPU Aa YNParKHAT
CBOSITA@ aBTOHOMHOCT, KaTO U3rOTBAT MJIaH MO HECLCTOATENHOCTTa, KOWTO Ce OTKNOHABA 0T pa3nopenbute Ha
Kooekca 3a HeCbCTOATENHOCTTa M B KOWTO Ce YCTaHOBSBAT NpaBmaaTa OTHOCHO ocpebpsiBaHETO Ha MacaTa Ha
HeCBbCTOATENHOCTTa, pa3npeaessHeTO Ha MPUXOAUTE B MOM13a Ha 3aUHTEpPEeCcoBaHNTE CTPaHK, Xola Ha
NMPOM3BOACTBOTO MO HECHLCTOATESIHOCT U OTFOBOPHOCTTA Ha AJTbXXHUKA C/lell MpeKpaTaBaHeTO Ha
NPOM3BOACTBOTO MO HECHLCTOATEIHOCT. M1aHBT MO HECLCTOATENHOCTTA € 0COHEeHO BaXKeH B C/lyvall Ha
03[4paBsiBaHE Ha NMPeanpuATNETO, BLMPEKN Y& MOXKE CbLLO Taka Aa NpeacTaB/sBa paMKa 3a HerosaTa
JINKBUZAUNS.

repMaHCKOTO NpaBo B 061aCTTa Ha NPOM3BOACTBaTa MO HECLCTOATENHOCT CE XapaKTepu3npa 0CBeH TOBa U C
MPUHUMNA Ha eauHCTBO. TOBa 03HaYaBa, Ye B 3aKOHa 3a 03[paBsABaHETO U NuKBuaauuaTa (Gesetz fiir Sanierung
und Liquidation) He ce npeABVXAa OTAENEH BUI NPOM3BOACTBO. KakTo MKBUAALNATA, Taka U 034PpaBABAHETO
MoraT Aa 6bAaT NpoBeAeHN B CbOTBETCTBME CbC CTaHAAPTHATa NpoLIeAypa UK C nNpoLieaypaTa 3a U3roTesiHe
Ha MiaH No HeCbCTOATEHOCTTA.

Mo oTHOLWEHWE Ha 034PaBABAHETO Ha NPeANpPUATUETO CefBa Aa ce 06bpHe BHUMaHMe U Ha 3akOoHa 3a
paMKaTa 3a 034paBsiBaHe N NPeCcTpPyKTypupaHe Ha npeanpuatus (Gesetz dber den Stabilisierungs- und
Restrukturierungsrahmen flir Unternehmen, n3secteH cbLo kaTo Unternehmensstabilisierungs- und -
restrukturierungsgesetz, nnn StaRUG), KonTo Bsie3e B cuiia Ha 1 sAHyapw 2021 r. StaRUG npegocTtass peavua
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WHCTPYMEHTK, NpefHa3HayvYeHn fa ce fage Bb3MOXHOCT Ha fafeHO NpeanpusaTne, KOETo e n3nagHasuo B
3aTPYLAHEHUNE, HO BCE OLLE HE e B CbCTOAHME Ha HeNNaTeXXoCnoCcobHOCT UK CBPBbX3a4bXHANOCT, fa ce
03[paBM Bb3 OCHOBA Ha MJaH 3a NPecTPyKTypupaHe, NPUET OT MHO3MHCTBOTO OT KpeanTopute, 6e3 aa ce
Hanara ga npeMunHasa rnpes3 Npomn3BOACTBO MO HECHCTOATENHOCT B CboTBeTCTBME C INSO. OT 17 tonn 2022 r. e
BB3MOXXHO, C/iefi NofaBaHe Ha Monba, npom3BoacTBaTa no StaRUG aa ce nposexxaaT u nybnunyHo, T.e.
NHGopMaLmaTa 3a npoueaypaTa, MACTOTO U BpEMETO Ha CbAebHNTe 3acefaHns n cbhebHnTe peleHns ce
nybanKyBa Ha nopTasa OTHOCHO MPeCTPYKTYpuUpaHnsaTa B CbOTBETCTBUE C YieHoBe 84—86 oT StaRUG.
CnepoBaTesIHO Te OTrOBapsAT U Ha YCJIOBMATA 3@ NPOM3BOACTBO MO HECHCTOATENHOCT MO CMUCHAA Ha YJieH 1,
naparpad 1 ot PernameHT (EC) 2015/848 o1 20 man 2015 r. 0THOCHO MPON3BOACTBOTO MO HECHCTOATENHOCT
(,PernameHTa Ha EC OTHOCHO HECBLCTOATENHOCTTA").

1 Cpelty Koro Moxe fa ce obpa3syBa NPOM3BOACTBO MO HECHLCTOATENHOCT?

Mpon3BOACTBO NO HECHCTOATENIHOCT MOXe Aa 6bae obpa3yBaHO NO OTHOLLEHWE Ha UMYLLLECTBOTO,
NpUTEXaBaHO OT BCAKO OPUAMNYECKO WM (DU3MYECKO ILe, LOPY aKo TOBa JIMLE He yNpaXkHsaBa TbProBcKa nan
camMocToATeNIHa NpodecnoHanHa AeNHOCT. (PUsnyecknTe anLa, KOUTO He Yrpa)KHABaT TakaBa AeNHOCT, ce
HapwyaT ,noTpebutenn”.) MpomM3BoACTBOTO NO HECLCTOATENHOCT MOXE CbLUO Taka Aa 6bae obpasyBaHo no
OTHOLLEHMNE Ha aKTUBMTE Ha NapTHLOPCTBO 6e3 NpaBoCybeKTHOCT (HanpuMep KONEKTUBHO LpYXeCTBO (offene
Handelsgesellschaft) nnn KoMaHOMTHO ApyxxecTBo (Kommanditgesellschaft) unu 3a oTaeneH oHa, KaTo
Hampumep MMyLLEeCTBOTO Ha NoYMHano avue. Mo oTHoweHve Ha Ny6aMYyHoNpaBHUTE IOPUANYECKMN Mua ce
npunara cneunanHaTa pasnopenba B 4neH 12 oT Kofekca, B KOATO Ce NocoYBa, Ye He Moxe Aa ce obpasysa
NPON3BOACTBO MO HECHLCTOATENIHOCT MO OTHOLLEHME Ha aKTUBUTE, NPUTEXaBaHW OT efepasiHoTO
npaBUTENCTBO Uan OT heaepanHa NposuHUMa (Land) (yneH 12, naparpad 1, To4ka 1 ot InsO).

2 KakBu ca ycnosusaTa 3a obpasyBaHe Ha NPOM3BOACTBO MO
HeCBbCTOATEJIHOCT?

Mpon3BOACTBOTO MO HECHLCTOATENHOCT ce 0obpa3yBa camo cnef nofasaHe Ha Monba, a He cnyxebHo. MonbaTa
MoXe fa 6bae nogafeHa oT ASTbXHUKA UK oT KpeauTop. C uen 3alnTa Ha CbAa U Ha AbXKHUKA OT Moabw,
nofafleHn NpPeXxAeBPeMEHHO UM CaMO C HAMEPEHMETO Aa Ce NPUYMHM Bpeda, KPpeanTopbT, KOMTO NojaBa
mMonbaTa, TpabBa fa AokKaxe ybeauTenHo CbLleCTBYBAaHETO Ha OCHOBaHUS 3a 065IBSIBaHE B HECHCTOATENHOCT,
KaKTO 1 [eNCTBMTENHOTO Hafnyne Ha B3eMaHe CrpsaMo ASTbXHUKA.

KoraTo Apy>KeCcTBO C OrpaHMYyeHa OTrOBOPHOCT M3MNaZHE B HEMMATEXOCMOCOOHOCT, HErOBMTE PHKOBOLHU
opraHu ca ONbXHW Aa nogagaTt Mosiba, KaTo B MPOTUBEH CyYvai MoasexaT Ha CaHKUWW. Npn HEN3NMbAHEHMWE Ha
TOBa M3MCKBaHe KpeauTopuTe MMaT NPaBoTO Aa NpeasBaT UCK 3a obe3lieTeHne 3a NpuinHeHn Bpean. AKo
n3nagHan B KpUsa AAbXHUK AeiicTBa HeLobpOCHBECTHO, NPY ONpeaesieHn 06CTOATENCTBA TON HOCK
HakKa3aTesIHa OTrOBOPHOCT (4neH 283 n cn. oT HakasaTenHus kogekc (Strafgesetzbuch).

MprynHaTa 3a obpasyBaHe Ha MPON3BOACTBO MO HECHCTOATENHOCT OBUKHOBEHO € HEBB3MOXXHOCTTA 33
nnawaHe. JnbXHUKBT He e B CbCTOSHWE [a N1aTu, ako He MOXXe [a U3MbJIHM 38 bJ/KEHMATa CM 3a nnaLlaHe,
YMATO Nagex e HacTbnuA. Mo NpaBMIo HeNaaTeEX0CNoCcobHOCTTa ce Npeanonara, ako AJbXHUKBT e Cnpsan
nnawaHmaTa (4nen 17, naparpadg 2 o7 InsO). AKO ANBXHUKBT € KPULMYECKO NULE NN APYXECTBO, B KOETO
HUTO eanH 0T NAapTHLOPMTE He e PU3NYECKO INLLE C HEOrpaHUYeHa OTrOBOPHOCT, NPOM3BOACTBO MOXe fa bbae
0bpa3yBaHO 1 Ha OCHOBAHWE Ha CBPbX3a4b/KEHOCT. CBPbX3a4b/KEHOCT € HaJnle, ako NMYLLEeCTBOTO Ha
LNTbXXHMKa BeYe He MOKPUBA CbLLECTBYBALLMTE 3a4bJ/XKEHUS, OCBEH @Ko C orjef Ha obcTosTencTBaTa € MHOro
BEPOATHO NpeanpuaTUeTo 4a NPoAb/KM a CbLLeCTBYBa Npe3 ciefBawmnTe 12 meceua (4neH 19, naparpad 2
oT InsO). Ako npeaBma 06CTOATENCTBATA € MHOIO BEPOATHO NPeANpUATMETO Aa NPOAB/KMN Aa CbLECTBYBa,
OLEHKaTa Ha CTOMHOCTTa Ha MMYLLECTBOTO Ha ANTbXHUKa TpsbBa Aa Ce N3BbLPLUM Ha Ta3n ocHoBa. Monba moxe
da 6bhe nogafeHa u OT OJbXXHUK, KOMTO € M3npaBeH npej HenocpeacTBEHa OMacHOCT OT
HensaTexocnocobHocT (4neH 18, naparpad 1 ot InsO). CyuTa ce, Ye LTBLXKHUKBT € N3MPaBeH Npeg
HernocpeacTBEHa OMACHOCT OT HEMATEXXOCMOCOBHOCT, ako MMa BEPOSATHOCT TOW Aa HE e B CbCTOSAHME Aa
06CcnyXu cbluecTBYBaLLMTE CM 3a4b/DKEHUS 3a NNallaHe Ha faTaTa Ha TexHua nagex (4neH 18, naparpad 2 ot
InsO). 3a oa ce oueHn ganu gafeH OJbXHUK e N3NpaBeH Npell HenocpeacTBEHa ONACHOCT OT
HenaaTeXxocnocobHOCT, KaTo OCHOBa 0OMKHOBEHO Ce NMpremMa NPOrHo3eH XOpM30oHT OT 24 Mecela. 3a fa 6bae
0bpa3yBaHO NpPoOM3BOACTBO, € HEOOX0AMMO CHLLO Taka a Ce OCUrypsaT CpeAcTBa 3a HEroOBOTO NpoBexaaHe. OT
ToBa csiefBa, Ye monbaTa 3a obpasyBaHe Ha NPOU3BOACTBO NO HECHCTOATENHOCT We 6bAe OTXBbPJEHa, ako



CbllleCTBYBa BEPOATHOCT UMYLLECTBOTO Ha ObXHUKA [1a He € 0CTAaTb4HO, 3a [1a Ce MOKPUAT CBbP3aHnTe C
nNpon3BOACTBOTO pa3xoau (YneH 26, naparpad 1, nbpeo nspeyeHue ot InsO).

AKO yCnoBusATa Ca U3MNbJHEHW, CbABT N0 HECBCTOATENHOCTTa (Insolvenzgericht) nocTaHOBsIBa peLleHne 3a
obpa3syBaHe Ha NPON3BOACTBO, KOETO ce nybnmkysa. CbabT Nybankysa CbobLLEHNETO B UHTEPHET
(http://www.insolvenzbekanntmachungen.de/). B peweHneTo 3a 0bpa3yBaHe Ha NPOM3BOLACTBOTO CbAbT
npu3oBaBa 0BUKHOBEHUTE KPeanTopy La NpeasBsaT B3eMaHUATa CM npes CUHAUKa B onpeneneH CPpok. Ton
onpeaensa faTa 3a nposBexaaHe Ha cbbpaHue, Ha KOeTO KpeaMTopuTe, Bb3 OCHOBA Ha J0KJada Ha CMHAMKaA, Aa
pewaT Kak e npoTeye Npon3BOACTBOTO NO HECHCTOATENHOCT, M HACPOYBa AaTa 3a NpoBeXAaHe Ha 3acefaHune
3a yCTaHOBsIBaHe Ha npeasBeHnNTe B3eMaHus (4neH 29, naparpad 1 ot InsO).

KakTo Beye beLle NOCOYEHO BLB BbBEAEHNETO, B KOLEKCA 33 HECHCTOSTENHOCTTA HE Ce NMPeaBMXKAAT OTAEHM
BULOBE MPOM3BOLCTBA 3a 03A4paBsiBaHe W IMKBMAALMS. B fonbiHEHNE KbM ,CTaHAApPTHATa" npouenypa
KoJeKCcbT faBa Bb3MOXHOCT Aa Ce NPUCTHMM KbM U3FOTBSIHE Ha MJIaH Mo HECHCTOATENHOCTTA KaTo NbT KbM
NVKBUAALMATA WU 034PaBsABAHETO Ha NPenNpUATUETO.

Tbil KaTo Ha CbAa MO HECHLCTOATESIHOCTTA MOXXe fa My OTHEME M3BECTHO BPEME fa NPOBeEpU Aaan ca
N3MbJHEHN YC10BMATa 3a 0bpa3yBaHe Ha NPOM3BOLACTBOTO, MbPBOHAYA/IHO CbAbT NPeANpPUeEMa BCUYKN
BPEMEHHMN MEPKW, KOUTO M3rnexaat Heobxoaumu, 3a fa ce npefoTBpaTu NpoMsHa BbB (PUHAHCOBOTO
CbCTOSIHME Ha ONTbXHUKA, KOATO 6u Brnna BbB Bpeda Ha KpeamTopuTe, A0 NOCTAHOBSBAHE Ha PELLEHNETO No
monbaTa (4neH 21, naparpad 1, nbpeo n3peyeHue ot InsO). Ha npakTuka CbAbT oNpeaenst BPEMEHEH CUHAMK
(vorlédufiger Insolvenzverwalter), 4anTo npaBoMoLLMa MoraT Aa 6baaT KnacuuunpaHn KaTo ,0rpaHnyeHn” nnm
#LUINPOKN"“. AKO Ha3HaYeHUAT BPEMEHEH CUHAMK MMa OrpaHUYeHn NMPaBoOMOLLNS, LTbXHUKBT CU 3anas3Bsa
NpaBoTO [a ce pasnopexaa C UMYLLEeCTBOTO, a KOHKPeTHUTE 3ab/KEeHNS Ha CUHAMKA Ce onpefensT oT CbAa,
HO He MoraT Aa HaAXBbPJIAT Te3U Ha BpeMeHeH CMHAMK C LWMPOKKU NpaBoMoLLmns (4ieH 22, naparpad 2, BTopo
nspeyeHue ot InsO). CbAbT MOXKe HanNpuMep Aa NOCTaHOBU, Ye NPaBOTO Ha pasnopeXxAaHe Ha ANbXHUKA MoXe
[la ce ynpa)kHsBa camo € 0406peHNeTo Ha CMHAMKA. 3a pa3/inKa OT Ha3Ha4aBaHETO Ha BPEMEHEH CMHAVK C
LUMPOKWN NPaBOMOLLMSA, Ha3Ha4YaBaHETO Ha BPEMEHEH CMHAMK C OrpaHMyeHn NMPaBoOMOLLNS HE BOAW A0 ClMpaHe
Ha BucAWwm cbaebHn cnopose (PepepaneH cbf, pewweHune ot 21 oHm 1999 r. — I ZR 70/98 — Touka 4).
BpeMeHHUAT CMHAUK MMa LWMPOKM MPaBOMOLLUS, aKO CbAbT HanoxXu oba 3abpaHa Ha ONbXHUKa fa ce
pa3snopexna ¢ MMyLLeCTBOTO, KaTO MPaBOTO Aa YNpaBAsBa 1 Aa Ce pa3nopexia ¢ MMYLLEeCTBOTO Ha ANbXHUKA
ce NpexBbp/id Ha CMHAMKA (Y4neH 22, naparpad 1, nbpso nspedeHune ot InsO).

3 Kou aKTVBU Ce BKJIOYBAT B MacaTa Ha HecbCTosATeNnHocTTa? Kak ce
TPeTMPaT akKTUBUTE, KOUTO Ca NPUAOOUTI, NN KOUTO Ce NPEXBBLPASAT Ha
ONBXHUKA cnefl 0bpa3yBaHETO Ha NPOM3BOACTBOTO MO HECHCTOATENHOCT?

MacaTa Ha HecbCToATeNHOCTTa (Insolvenzmasse) BKOYBa UMYLLLECTBOTO, KOETO & 610 cobcTBEHOCT Ha
ONbXXHUKA KbM laTaTa Ha obpa3yBaHe Ha NPOU3BOACTBOTO, KAKTO U UMYLLLECTBOTO, KOETO e 6uso npnaobuTo
Mo BpemMe Ha MPoM3BOACTBOTO (T.€. 0 OTMAHATa WM NPeKpaTsABaHEeTO Ha NPOM3BOACTBOTO). B MacaTa Ha
HEeCbCTOATENHOCTTA HE BAN3AT CTPOro JIMYHU MPaBa Ha ANTbXKHUKA UM HECEKBECTUPYEMU BELLW, ThI KaTo Te
He MoAJiexxaT U Ha MHAUBWUIYaHW NPOVU3BOMCTBA 3@ MPUHYANTESIHO N3MbJIHEHME. [loxoAnTe OT TPYA HanpuMep
Ca 4acT OT MacaTa Ha HECHCTOATEIHOCTTa CaMO JOKOJIKOTO HaABMLIABAT MUHUMAJIHUTE PA3HOCKM 33 U3APbXKKa
Ha OJbXHUKA. OCBO6OAEHOTO OT CUHAMKA UMYLLECTBO CbhlLO NPUHALNEXN KbM HECEKBECTUPYEMOTO
NUMYLLECTBO Ha IJTbXXHUKA.

B repMaHCKOTO 3aKoHOLaTeNCTBO NPABOTO Aa yNpas/faBa U Aa ce pasnopexia C MMyLLeCTBOTO,
NpVMHaLNexXallo KbM MacaTa Ha HeCbCTOATENHOCTTA, MO NPUHLMN Ce NPEXBbPAS Ha CUHAKKA Npu
obpa3yBaHeTO Ha MPOM3BOACTBOTO (C U3KJIIOYEHNE Ha CllyYauTe, B KOUTO YMpPaB/ieHEeTO Ce OCbLLEeCTBSABa OT
LNbXHWK, KOWTO € BbB BlafeHne Ha umyLlectsoTo (Eigenverwaltung), uner 270 n cn. oT InsO), Taka ve
ocurypsiBaHeTo Ha obe3neyeHne B Noa3a Ha KPeauTopuTe, KOMTO NpeaoCcTaBAT (hMHaHCMPaHe Ha ObXHUKA
BbB BNAJeHMNE Ha MMYLLECTBOTO HanpuMep, € 3afb/KeHne Ha CMHAKKA. 3a 0cobeHOo roneMmn caenku, KaTo
[LOrOBOP 3a 3aeM CbC 3HAYUTESIHA TEXECT BbPXY MacaTa Ha HECHCTOATENIHOCTTA, CUHAUKDBT Ce HyXAae oT
opobpeHneTo Ha CbbpaHNeTo Ha KpeauTopuTe namn Ha n3bpaHus KkomuTeT Ha kpeguTopuTte (4neH 160 oT InsO).
KpeanTHuTe 1 ApyruTe BUAOBE 3ab/DKEHUS, NOeTU OT CUHAMKA, Ca 3aA4bJ/KEHNS, KOUTO Ce NpeasBsaBaT KbM
MacaTa Ha HeCbCTOATENHOCTTa W Ce yAO0BNETBOPABAT C NPeANMCTBO OT Hes, T.e. npean obnKHOBeHNUTe
KpepuTopu. Taka ce rapaHTupa, 4ye cnef obpasysaHeTo Ha MPOM3BOLACTBOTO NO HECHCTOATENHOCT AOrOBOPHUTE
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NapTHbOPW Ca roTOBW Aa U3BBbPLUIBAT CTOMaHCKa IEeNHOCT C HECLCTOATENHNS ANMbXXHUK.

4 KakBW NpaBoOMOLLMSA UMAT CbOTBETHO ANbXHUKBT U CUHOUKDBT?

Tblh KaTo c 0bpa3yBaHETO Ha NPOM3BOACTBOTO MO HECLCTOATENHOCT CUHANKBT MO NPaBUIO MOEMa Ba)kHa pos
(C M3KOYEHUE Ha CNyYauTe, B KOMTO YNPaBIeHNETO Ce OCHLLECTBABA OT ATbXKHUK, KOMTO € BbB BlafeHne Ha
MMYLLECTBOTO), Ha TO3U eTan OT NPOM3BOACTBOTO CbAbT MO HECHLCTOATENIHOCTTA MMa OCHOBHO NPaBOMOLLMA 3a
HaZA30p M pbKOBOACTBO (BX. 4neHoBe 58 1 76 oT InsO) (B [ONBbIHEHNE KbM CNeLManH NPaBoOMOLLNS, HanpuMmep
B paMKMTe Ha npouefypaTa 3a U3roTBAHEe Ha MJiaH Mo HECbCTOATENHOCTTA WM B KOHTEKCTA Ha yNpaBieHNeTo
Ha ONbXXHUWKa BbB BRageHne). Cnen obpasyBaHeTo Ha NPOM3BOACTBOTO MO HECHCTOATENHOCT KIOHOBUTE
pelweHmns (ocpebpsBaHe, TMKBMAALMSA, 034paBsABaHE U NJaH Mo HECLCTOATENHOCTTA) Ce B3eMaT OT
KpepuTopuTe. Ha eTana Ha obpa3yBaHeTO Ha NMPOM3BOACTBOTO 0baye CbAbT UMa CreunasH MPaBoOMOLLNS U
3a4ayn. Ton B3eMa pelleHmaTa 0THOCHO 0bpa3yBaHETO Ha MPOM3BOACTBOTO, BPEMEHHUTE MEPKW 3a 3alluTa n
Ha3Ha4yaBaHeTO Ha cMHAUK. CbAbT OTroBaps CbLLUO Taka W 3a Haf30pa Hahd CMHAWKA. TON KOHTPOAMpa caMo
3aKOHOCBHOOpa3HOCTTa Ha AENCTBMATA Ha CUHAMKA, HO He 1 TAXHaTa LenecbobpasHoCT, 1 He MOXe [a AaBa
yka3saHus. C uen ga ce yCcKopu nNponsBoACTBOTO N0 HECHCTOATENHOCT, PeLleHnsTa Ha Cbaa Mo
HeCBbCTOATENHOCTTa NoAsieXxxaT Ha ob)kanBaHe caMo B ClyYauTe, B KOMTO KOoJeKCbT NpeaBmxaa Bb3MOXKHOCT
3a He3abaBHo obxxanBaHe (sofortige Beschwerde) (BX. 4neH 6, naparpad 1 ot InsO). He3abaBHo ob>xanBaHe ce
BHACA B CaMM$ CbJ, NO HECLCTOATENIHOCTTA WAN BbB BUCLLIECTOALLMSA OKPbXXEH CbA (Landgericht) nucmeHo nnm
YCTHO B A€/I0BOACTBOTO Ha cbha (Geschaftstelle). HezabaBHOTO 06xafBaHe HAMa CyCMEeH3NBHO OENCTBME.
CbObT, KONTO pasraexga xxanbata, Man CbAbT N0 HECHCTOATENHOCTTa 0bayve MoXe fa pa3nopesn BPEMEHHO
CrvpaHe Ha N3MbJIHEHMETO.

CVMHOMKDBT € KJIIYOBUAT Y4aCTHUK B NPOM3BOACTBOTO MO HECLCTOATENHOCT. 3a CUHAMLM MoraT fa 6baaT
Ha3Ha4YaBaHW PU3NYECKKN, HO HE U topnanYeckun nuua (4aeH 56, naparpad 1, nbpeo nspeyeHune ot InsO). MoraT
fa 6baaTt HasHavaBaHM NO-CrNeunanHo IPUCTU, AUNIOMUPaHN EKCNEPT-CYETOBOANTENN WM AAHBYHN
CbBeTHMUM. Mpun obpa3yBaHeTO Ha NPOU3BOACTBOTO MO HECHCTOATENHOCT NPABOTO Aa YNpaBnsBa W Aa ce
pasnopexna C UMyLLeCTBOTO Ha AJTbXXHUKA Ce NPexBbp/ia Ha CUHAKKA (4neH 80, naparpad 1 oT InsO).
CvHAMKBT TpsAbBa Aa M3BaAM OT MMYLLECTBOTO, KOETO € KOHCTaTMpas KbM faTaTa Ha obpa3yBaHeTo Ha
NMPOM3BOACTBOTO MO HECHLCTOATEJIHOCT, BCMYKM BELLW, KOUTO HE Cca COBCTBEHOCT Ha ANbXHUKa. Ton Tpsabea
CblLO Taka fa NpexBbpJivi KbM UMYLLECTBOTO Ha O/bXXHUKA BELLWTE, KOUTO Ca 4acT OT HEFrOBOTO MMYLLLECTBO MO
CniaTa Ha NpaBoTo B 061acTTa 3a 3a4b/KEHNATA, HO KOUTO KbM AaTaTa Ha obpa3yBaHeTO Ha NPOM3BOLCTBOTO
Mo HECHCTOATEJIHOCT BCE OLLE HEe Ca BK/II0YEHUN B HEroBOTO MMYyLLLeCTBO. OnpeesieHoTOo No TO3M HavyuH
MMYLLECTBO Ha ONbXHUKA CbCTaBsABa MacaTa Ha HeCbCToATeNHOCTTa (Insolvenzmasse, yneH 35 ot InsO),
KOSITO CMHAMKBT LWe ocpebpu 1 0T KoATO Le 6baaT yAoBAETBOPEHUN KpeauTopuTe. OCTaHaANTe 3a4bJIKeHNS
Ha CMHAWKa BKJIIOYBAT:

® M3MJ1allaHe Ha 3aniaTh Ha CAY)KUTESIMTE Ha ObXXHWKA B HECHCTOATENHOCT;

e B3EMaHe Ha peLLeHue 3a NPoAb/KaBaHe UaN NpekpaTaBaHe Ha BUCALWM cbaebHu cnopose (4aeH 85 n cn.
oT InsO) n 3a cbabaTa Ha JOroBOPW, KOUTO HE Ca M3NDBJIHEHU HambAHO (4neH 103 n cn. oT InsO);

e N3roTBsiHE Ha 6anaHC Ha akTUBMTE W nacueuTe (4neH 153, naparpag 1, nbpBo nspeyeHue ot InsO);

® OCMopBaHe Ha CLEeNKM, CKoYeHN npean obpasyBaHETO Ha MPOM3BOACTBOTO MO HECLCTOATENHOCT, KOUTO
MMa BEPOATHOCT Aa oweTAT 0bMKHOBEHUTE KpeauTopwn (4neH 129 u cn. ot InsO).

CYHOMKDBT NOANIEXM Ha HaZ30p OT CTPaHa Ha CbAa N0 HECHLCTOATENHOCTTa (4neH 58, naparpad 1 ot InsO). Ako
MMa Cb3haeH KOMUTET Ha KpeauTopuTe, TOM NOAMOMara U KOHTPOAMpa CMHAMKA MpU U3MbJAHEHNETO Ha
HeroBmTe 3a4b/DKEHUS (4neH 69, NbpBO u3peyenme ot InsO).

Cnep obpa3yBaHeTO Ha NPOM3BOACTBOTO MO HECHLCTOATESIHOCT, KOraTo NPaBoTO [a Ce pa3nopexa C
NMYLLLECTBOTO Ha AJbXXHMKA € NMPEXBbPJIEHO Ha CUHAMKA, NOCAEAHMAT MOXKe MO NPUHLUMM Aa Ce pa3nopexaa
CcBOBOHO C MMYLLECTBOTO, MPMHAAIEXALLO0 KbM MacaTa Ha HECHCTOATENHOCTTa. OrpaHMyeHns CbLLeCTBYBaT 3a
0cobeHo rofieMu coenkm Kato npodakbaTta Ha NPeanpuATMETO AW Ha BCUYKU CKJIaA0BMN HAMYHOCTK. M0a06HN
ocobeHo ronemun coenkm nsnckeaT 040bpeHneTo Ha CbbpaHMeTo Ha KPeauTopuUTE UM Ha KOMUTETa Ha
KpeguTopuTe. HapylwaBaHeTo Ha U3NCKBaHETO 3a ogobpeHne obaye He 3acqara TpeTuTe CTaHu, a CaMo
OTrOBOPHOCTTa Ha CMHAMKA. CUHANKBT CbLIO Taka TpAbBa Aa M3MbJHU pelleHne Ha CbbpaHneTo Ha
KpeaouTopuTe 3a MMKBUAALNA Ha NpeanpusaTUETO UK 32 NPOAb/XKABAHE HA CTONAHCKaTa My JeAHOCT (41eHoBe
157 n 159 ot InsO).



AKO CUHAWKBT BUHOBHO HapyLIM 3a4b/DKEHUSATa €M No KoJeKca 3a HECbCTOATEIHOCTTA, TOW HOCK OTFOBOPHOCT
3a HaHeCeHW Bpeaun npea BCUYKKU CTPaHM B NPoM3BOoACTBOTO (4neH 60, naparpad 1 ot InsO). YneH 60,
naparpadg 1 ot Kogekca rnacu: ,,CMHONKDBT € OTrOBOPEH 3a MNonpasBsHe Ha BpeauTe, NPeTbpreHn oT CTpaHNTE B
NpPon3BOACTBOTO, aKO TOMN HEMPABOMEPHO HapyLLaBa 3a4b/DKEHNATA, Bb3N0XKEHN MY MO HacToAwWNA Kogekc.
Tol cnefiBa fa M3NbJAHABA 3alb/DKEHNSATA CU C TPMXKaTa, KOSTO Ce 0YakKBa OT pefoBeH U obpoCchbBeCTeH
CUHAWK MO HeCBHCTOATENHOCTTA",

CYHOMKBT UMa NpaBo Ha Bb3HarpaxkeHue 3a U3nbJHEeHNeTo Ha CBOUTe 3a4bJIKEHNS U Ha Bb3CTaHOBSABaHe Ha
CbOTBETHUTE pa3xoaun (4neH 63, naparpad 1, nbpBo nspeyeHune ot InsO). Bb3Harpax4eHMETO e ypeaeHo B
MpaBuSiHMKa 3a Bb3HarpaXKheHnsaTa BbB Bpb3Ka C HeEChbCTOATENHOCTTa (Insolvenzrechtsvergltungsverordnung
— InsVV) n ce onpenens B 3aBUCMMOCT OT CTOMHOCTTa Ha MacaTa Ha HeCbCTOATENIHOCTTa KbM MOMEHTa Ha
npekpaTaBaHe Ha NPOM3BOACTBOTO MO HECLCTOATENIHOCT. B NpaBusiHMKa ce npeasmxaaT CTerneHyBaHu
CTaHAAPTHM CTaBKK, KoUTo obaye moraT fa 6baaT yBeMYeHN B 3aBMCUMOCT OT Malaba 1 TpyAHOCTTa Ha
3a4b/KEHUATA Ha CUHAMKA.

Jopwn cnep obpa3yBaHeTO Ha MPOM3BOACTBOTO MO HECHCTOATENHOCT AJBXHUKBLT, CPELLY KOroTo 0BMKHOBEHUTE
KpeanTopu Ca NpeasBuIN CBOUTE B3eMaHWA, OCTaBa COBCTBEHWK Ha NOLJIEXALLOTO Ha ocpebpsaBaHe
nmyecTtBo (4neHose 38 1 39 oT InsO). Mo NpUHUKUN Te HOCAT OTFOBOPHOCT A0 pa3Mepa Ha LSI0TOo CK
MMyLLLeCTBO. Bbnpekun ToBa NpaBoTO Aa ynpasissa U fa ce pasnopexia C MMyLLecTBOTO B paMKUTE Ha
NPON3BOACTBOTO MO HECBHCTOATENHOCT Ce NPefoCTaBs Ha CMHAMKA. M0 nCKaHe Ha AbXHUKa B CbaebHOTO
pewweHne 3a obpa3yBaHe Ha NPOM3BOACTBOTO MOXE CbLLO Taka Aa 6bae pa3nopefeHo ynpaBieHue ot
OTbXHUK, KOWTO € BbB BJaJEHNE Ha NMYLLECTBOTO, B CbOTBETCTBME € 4feH 270 n cn. oT InsO. OAbXXHUKDBT
TpabBa fa NpUIOXKN KbM MCKAHETO CY MJ1aH 3a YNpaBJieHNe 0T OJTbXXHUK, KOWTO € BbB BAafeHNE Ha
MMYLLECTBOTO, KaTO CBbP3aHNTe C Hero noapobHoCTH ca nocoyeHu B YneH 270a oT InsO. MckaHeTo ce
yOO0BNETBOPSABA, aKO MJIAHbBT 3@ yrpaBieHne OT SAbXXHUK, KONTO € BbB BflafleHle Ha UMYLLECTBOTO, €
nocnefoBaTesieH U NbJIEH Y He Ca U3BECTHM 06CTOATENCTBA, KOMTO HAaBEXAAT Ha MUCHJITA, Ye MO CbLUEeCTBO
NaaHbT Ce 0CHOBaBa Ha HeBepHU hakTu (4neH 270b, naparpad 1 n 4ynen 270f, naparpad 1 o1 InsO). OcseH
TOBa He MOXe [ia ce npuiara HUTO eHO OT OCHOBaHWUATA 3a NpekpaTsBaHe Ha BpeMeHHaTa LOroBOPEHOCT 3a
ynpaBneHue oT AAbXHUK, KOWTO € BbB BafeHNE Ha UMYLLECTBOTO, U3/10)KeHW B 4ieH 270e (4neH 270b,
naparpad 1 ot InsO). Mo npuHLMN 1 TyK BaxkaT obwuTe pasnopenbu Ha 3akoHOAATENCTBOTO B 0bnacTTa Ha
HeCbCTOATENIHOCTTa (4neH 270, naparpad 1, BTopo n3peyeHue ot InsO). ANbXKXHMK, KONTO € BbB BlafleHNE Ha
MMyLLEeCcTBOTO, obaye Cu 3ana3Ba NPaBOTO Aa yNpaB/asBa 1 Aa ce pa3nopexia ¢ UMyLLecTBOTO, KaTo
yrnpa)kHsBa TOBa CBOE MPaBO NMoA KOHTPOJ1a Ha Haf30pHUK (Sachverwalter), Ha3HayeH OT CbAa (4neH 270,
naparpad 1, nbpeo n3peyeHue ot InsO). B cnyyan Ha ynpaBieHune 0T AbXHMK, KOWTO € BbB BJIafEHNE Ha
NMYLLLECTBOTO, MPABOMOLLNATA, KOUTO OBUKHOBEHO Ce Bb3araT Ha CMHAMKA, Ce NOAENAT MEXAY ObXHMKA 1
Ha[30pHUKa.

O6pa3yBaHeTo Ha NPOM3BOJCTBO M0 HECHCTOATEHOCT NopaXka rofisM 6poi 3aA4b/HKEeHNS 33 AbXHIKA A3
npefocTaBs MHMOPMALMS U 1a CbTPYAHNYM. B CbLIOTO BpeMe 0b6aye ASTbXXHUKBLT MMa NpaBo Aa y4YacTBa B
MPOV3BOLCTBOTO.

5 MNpwn KakBK yCI0BUA MOXKe fa Ce NPUI0XKWN NpuxBallaHe?

B uneH 94 n cn. oT InsO ce pa3rnexaa BbNpoCcbT fanan 06MKHOBEH KPpeauTop MOXKE Aa Hanpasu nNpuxsallaHe oT
B3eMaHe Ha HenaTexxocnocobeH onbxHMK. B Kogekca ce npaBu BaXXHO pa3rpaHUYeHne B 3aBUCMMOCT OT TOBa
Lany Bb3MOXHOCTTa 3a NPMXBallaHe BeYye e CbLeCTBYBasla KbM faTaTa Ha obpa3yBaHe Ha NPOU3BOLCTBOTO MO
HeCHCTOATENIHOCT, UK € Bb3HWKHaNa BNocaeAcTBME. B nbpBMA cayvyan npuxBallaHeTo e LONyCTUMO no
MPWHLMM, KOETO 03Ha4YaBa, Y€ He e HeobxoanMo 0OMKHOBEHUAT KpeanTop Aa NpensBsBa B3eMaHe, KOETO Aa
6bae NpMCcbeanHEHO KbM CMIMCBHKA Ha 3aAb/hkeHundaTa (Tabelle), a Moxe fa Nony4n yLOBAETBOPEHNE, KAaTO
3a8BU NpUXBaLLaHeTOo Npes CUHAMKA. 3asBJEHNETO 3a nNpuxBallaHe obadve e HeLeNCTBMTENHO, aKO KPeanTopbT
e Npnaobun Bb3MOXKHOCTTa Aa HanpaBuW NpUxXBaLlaHe OT B3eMaHe B pe3yNTaT Ha YHULLOoXKaeMa Caenka (4ieH
96, naparpad 1, To4ka 3 ot InsO).

BbB BTOPUSA cnyqa|7|, KOraTo Bb3MOXHOCTTa 3a NpuXxBallaHe € Bb3HWKHaNa Bnocnegcrene, CbLlo TpH6Ba ha ce
HanpaBW pa3rpaHn4yeHmne:

AKO KbM faTaTa Ha o6pa3yBaHe Ha NPoOn3BOACTBOTO B3eMaHeETO, OT KOETO Le Ce npaBu NpuxeallaHeETOo, BEYe €
CblLLECTBYBaJ10, HO BCe OLLlE He e 6UN0 4BKUMO, HE € N3NDBJIHABA0 ycnosuaTa 3a nofobHo TPeTUpPaHe nnn e



6uno ycnoBHo, cnef obpa3yBaHETO Ha NPOM3BOACTBOTO MPMXBALLAHETO € JOMYyCTUMO BefjHara cnep
OTCTPaHABAHETO Ha MpeykaTa 3a NPUXBallaHeTo.

AKO KbM MOMeHTa Ha obpa3yBaHe Ha NPOM3BOACTBOTO B3EMAHETO OLLE He € 6110 Bb3HMKHAJ0 MK ako
KpeanTopsT e npuaobun B3eMaHeTo efBa cief obpasyBaHeTo Ha MPON3BOACTBOTO, MPUXBALLAHETO €
3abpaHeHo cbraacHo 4YaeH 96, naparpad 1, To4km 1 1 2 oT InsO, KaTo B pe3ynTaT Ha TOBa OJTbXXHUKBT MOXE
[la MouCKa OT KpeanTopa Aa M3MbJIHM CBOSATA YacT OT AOroBopa B Mos13a Ha MacaTa Ha HeChCTOATENIHOCTTA,
LOKaTO KPEAMTOPBT MOXE CaMO Aa NPUCbeANHM B3EMAHETO CM KbM CMMCHKa Ha 3aAb/DKeHUsATa U Wwe bbae
yOOBNETBOPEH €AUHCTBEHO B CbOTBETHUS NPOMOPLNOHANEH pa3smep.

Ako obaye KpeANTOPHT He e Npuaobun B3eMaHeTo OT APYr KpeanTop cief obpa3yBaHeTO Ha NMPOVN3BOLCTBOTO
MO HECBCTOSTESIHOCT, @ ro € NpMAobKa OT CBOE nMe cnies 06pa3yBaHeETO Ha NPON3BOLCTBOTO, HANPUMeEp KaTo e
CKJI04MA AOFOBOP CbC CMHAMKA, TOM MMa NPaBo Ha NMPUXBallaHe B KAYECTBOTO CM Ha KPEeAMTOpP C B3eMaHe,
npeasiBeHO KbM MacaTa Ha HECHCTOSATEIHOCTTA.

6 KakBO Bb3eNCTBMNE OKa3Ba npPon3BoACTBOTO MO HECHCTOATENHOCT
BbPXY TEKYLLNTE AOIrOBOPN, MO KOUTO AJTbXKHUKDT € CTpaHa?

B repMaHCcKOTO NpaBo AENCTBMETO Ha MPON3BOACTBOTO MO HECHCTOATENHOCT MO OTHOLUEHNE Ha TeKyLuTe
[IOroBOpPY Ha ONbXXHKKa ce ypexaa B 4neH 103 u cn. ot InsO. Mo npuHuun npy obpasyBaHeTO Ha
NPOM3BOACTBOTO MO HECHCTOATEIHOCT ChLUECTBYBALLMUTE LOrOBOPHM OTHOLLEHUS MOXKE [la ce MpekpaTaT uin
[a Npoab/KaT Aa AeNCTBaT, KaTo CUHANKBT MOXXe Aa u3bvpa fanv Te fa ce U3NbJHABaT, Uan fa ce
npekpaTAT.

[lencTBneTo Ha NPOU3BOACTBOTO MO HECHCTOATENHOCT MO OTHOLLEHWE Ha HAKOW CAE/KMN Ce ypexxaa N3pU4Ho
CbC 3aKoH (4neHoBe 103—118 o7 InsO). Jorosopwu 3a Nopbyku, paboTa nam ycayru, KakTo U MbJHOMOLLHN 3a
N3BbpLUBaHE Ha aKTOBE BbB BPb3Ka C MMYLLECTBO, KOETO € YacT OT MacaTa Ha HeCbCTOATENIHOCTTa, ce
npekpaTaBaT HanpuMep npu obpasyBaHeTO Ha MPOM3BOACTBOTO MO HECHCTOATENHOCT, [OKATO CKIOYEHUTE OT
LNTbXXHWKa 4Or0BOPM 3a OTAaBaHe noj HaeM Ha COBCTBEHOCT M TPyLOBMTE AOrOBOPW OCTaBaT B CMa U
06Bbp3BaT MacaTa Ha HECBbCTOATE/IHOCTTA.

LLlo ce oTHaca [o 4OroBOpUTE, KOUTO HE Ca U3NDBJIHEHU UK HE Ca U3NBJAHEHU HAMbB/HO OT AJTbXXHUKA U OT
[lpyraTa CcTpaHa, no cunaTa Ha 4neH 103, naparpad 1 oT InsO cMHAMKBT MoXe Aa n3bepe gann OOroBopsbT Aa
Ce U3MbAHU UK He. AKO CUHAMKDBT B3eMe pelLleHune AoroBopbT Aa Cce U3MbJIHN 38 CMeTKa Ha MacaTa Ha
HeCbCTOATE/IHOCTTA, HAaCPeLLHOTO B3eMaHe Ha KpeauTopa NOASIeXN Ha NpeanoYTUTEeNIHO YA0BeTBOPSBaHE,
TbIl KaTO TO NpPeACTaB/sABa 3aAb/DKEHNE KbM MacaTa Ha HECBCTOATENIHOCTTa N0 CMUCHJ1A Ha YJieH 55,
naparpad 1, To4yka 2 oT InsO. AKO CMHAUKBT B3EME pEeLLEHNe fa NPeKpaTy N3MbJHEHNETO, TOM HE MOXE Aa
N3MCKBa HULLLO NMOBeYe Mo AOroBopa. KpeanTopbT MOXe Aa NpensBn NCK 3a obeslleTeHmne 3a HEN3MbJHEHWE
CaMO B Ka4eCTBOTO Ha 0BMKHOBEH KpPeanTop, KaTo NPUCBEANHMN B3EMAHETO C KbM CMMCHKA Ha 3af4bJIKEHMATa
(4nen 103, maparpad 2, nbpB0o uspeyeHme ot InsO). AKO CMHANKBT He Hanpasy n36op, NAapTHEOPBLT MO
[lOroBOopa MOXKe [1a U3KNCKa OT HEro Aaa ro HanpasW. B To3u ciyyai agMMHUCTPaToOpbT TpsbBa He3abaBHO fa
3a9BM Lanu Bb3HaMepsaBa fa NoMCKa M3NbJIHEHWE WK He. AKO He ro HanpaBw, BeYe He MOXKe [a HacTosABa
LOroBopbT Aa 6bae nsnbiHeH. Lo ce oTHaca Ao PUHAHCOBUTE YCAYrU U CAENKUTE C (PUKCUPaH CPOK,
KopekcbT He faBa Ha CMHAMKa NpaBo Ha n3bop (4neH 104 ot InsO).

Ako cbabaTa Ha LOroBOPHUTE OTHOLLEHWS HE e U3PMYHO ypeaeHa B YieHose 103—118 oT InsO, gencTBneTo Ha
floroBopa NpoAb/Kasa fopu cnef obpasyBaHeTo Ha MPOM3BOACTBOTO MO HECLCTOATENHOCT.

HagexAHOCTTa Ha Kay3uTe 3a aHy/mpaHe B forosopute e cnopHa. OTnpasHa TOYKa B TOBA OTHOLLEHMWE € YneH
119 o1 InsO, KOWTO raacu, 4e CnopasyMeHns, C KOUTO NpuSiaraHeTo Ha YfieH 103 1 c. ce M3KYBa UK
orpaHu4yaBa NpeaBapuUTesIHO, Ca HEAENCTBMTENHU. B cboTBETCTBME C Tasn pasnopenba fonycTumuy ca
KnaysuTe 3a aHy/iMpaHe, KOMTO HAMAaT BPb3Ka C HernlaTexxocnocobHoCTTa, He ca CBbp3aHu ¢ obpasyBaHeTo Ha
NPON3BOACTBOTO MO HECHCTOATENHOCT MM C NOJAaBaHETO Ha MonbuTe, a HanpuMep CbC 3abaBeHO NnallaHe oT
CTpaHa Ha ANbXHUKa. Knay3uTe 3a aHyampaHe, KOUTO 3aBUCAT OT HerslaTe)xxocnocobHocTTa, obaye ca CnopHu,
ocobeHo c ornep Ha pelleHneTo Ha ®enepantnsa cbh (Bundesgerichtshof) ot 15 HoemBpu 2012 r. (IX ZR 169,
11, BGHZ 195, 348). B ToBa pelleH/e CbAbT 3aK/04aBa, Ye Knay3a 3a aHympaHe Ha A0roBop 3a EHEPrunHm
LLOCTaBKM, KOSITO OLLLE MpW CKtoYBaHETO My € Buna 0bBbp3aHa C HenIaTeXoCcnocobHOCTTa, € HUWOoXHa. CbabT
obaye NOCTaHOBABA, Y€ Kay3nTe 3a aHyAUpaHe, KOUTO ca 06BbpP3aHN C HECHCTOATENHOCT, HE Ca



HeOenCTBUTENHN CaMm no cebe Cn: KNnaysun 3a aHyMpaHe, CbOTBETCTBALLN Ha NpeaBMAEHATa B 3aKOHa
BBH3MOXKHOCT 3@ aHyJiupaHe, ca AonyCcTUMU. Taka BbNPOCHT C KNay3nuTe 3a aHyMpaHe, KOMTOo ca 06BBbp3aHm C
06sBsIBaHe B HECHCTOSTEIHOCT, HE € PeLleH OKOHYaTeNHo. B uneH 104, naparpadu 3 n 4 o7 InsO ce cbabpxaT
cneumanHy npasuia 3a LOrOBOPHUTE KNay3n 3a 0TMSHa B 06acTTa Ha PMHAHCOBUTE YCAIYr N CAENKMTE C
mKCMpaH Cpok.

AKO MeXAy ANbXHUKa U KpeguTopa MMa eeKkTMBHO Cnopa3syMeHune 3a 3abpaHa 3a NpexBbplisHe Ha B3eMaHe
no obLnsa 3aKOHOB pef, TO Ta3un LOroBopka e 06Bbp3BaLla 1 3a cMHAMKA. Mpu TbproBcknTe chenkn obaye
nonobHa 3abpaHa 3a NpexBbPASHE YeCTo e HeAeNCTBUTENHA, 3aLl0TO AOPY NMPU HAJIMYNETO Ha AOrOBOPHO
cnopasyMeHue 3a 3abpaHa 3a NpexBbpsiHe, NPEXBLPAAHETO Ha NapUYHO B3EMaHe e AeNCTBUTENHO, ako
OBXXHUKDBT U KpeauTopbT Ca Tbprosuu (4neH 354a, naparpad 1 oT TbproBCckuna 3akoH (Handelsgesetzbuch).

7 KakBO Bb34eNCTBUE NPOMU3BOACTBOTO MO HECHLCTOATENIHOCT OKa3Ba
BbPXY NpeasBEHN NCKOBE Ha UHOMBUAYAHMN KpeanTopu (C U3KIYeHne
Ha BUCALLW aena)?

Tbi KaTO NPOU3BOACTBOTO MO HECHLCTOATENHOCT MMa 3a Lies1 CNPaBeaMBOTO YA0BAETBOPSABAHE Ha BCUYKM
KpepuTopw, B 4neH 87 oT InsO ce yTo4yHABa, Ye 0OMKHOBEHNTE KPEeAUTOPY MMaT NPaBo fa Hanarat
NPWHYAWTENHO N3MbJHEHWE Ha B3EMaHMATa C CaMO B CbOTBETCTBME C pa3nopenbute, ypexxaalim
npoun3BoACcTBOTO. CiefoBaTenHo ¢ obpa3yBaHETO Ha NPOU3BOACTBOTO MO HECHCTOATENHOCT Ce BbBEXAaA
3abpaHa 3a NPUHYANTENHO U3MbJIHEHNE, KOATO HE NO3B0JIABA Ha OBMKHOBEHMTE KPeaMTopu aa HanaraT
NPUHYOUTENHO U3NbJHEHWe Ha B3eMaHMATa CM OT MacaTa Ha HECBbCTOATENIHOCTTA WM OT APYro UMYLLLECTBO Ha
INbXHMKA NO BPeEMe Ha Npon3BoAcTBOTO (4ieH 89, naparpad 1 oT InsO). 3abpaHaTa 3a NPUHYANTENTHO
N3NbJIHEHME Ce Hanara c/y>kebHo, KOeTo 03Ha4YaBa, Ye BeYe 3aM04Has0 MPUHYANTENHO U3NbJIHEHME CEe
npekpaTsaBa aBTOMaTWNYHO, HE3aBUCMMO OT TOBa LA/ KPEAUTOPDBT € 3Haen 3a obpa3yBaHeTOo Ha
NPON3BOACTBOTO W Aann ANbXHUKBT € Nofan monba 3a cnupaHe Ha U3MbJHEHNETO.

B uneH 88 o1 InsO ce npensuxaa, 4e obpa3yBaHETO Ha NPOM3BOACTBOTO MMa 06paTHO AelcTBMe
(Rickschlagsperre) No OTHOLLIEHME Ha NPEAULLIHN MEPKU 3a NPUHYONUTENHO U3NbJAHEHNE, KaTO Ce YTOYHSBA, Ye
obesneyeHns, NpuaobuTn No cunaTa Ha MApPKa 3a NPUHYAUTENHO M3MbJHEHNE NPe3 NoCefHMS MeceL, Npean
nojaBaHeTo Ha MonbaTa 3a obpa3yBaHe Ha MPOM3BOACTBO MO HECHCTOATENHOCT MAN Cliel HEMHOTO NoAaBaHe,
Ca HepenCTBUTENHN OT AaTaTa Ha obpa3yBaHe Ha MPOM3BOACTBOTO. W B TO3M Cy4vai 0THOBO e 6e3 3Ha4yeHune
Lanun KpeanTopbT e 3Haes, Yye ce niaHupa nojasaHe Ha Monba 3a obpa3yBaHe Ha NPOM3BOACTBO MO
HeCbCTOSATESIHOCT.

Ako obe3neyeHneTo e NpuaobrTo No CMiaTa Ha MsIPKa 3a NPUHYAUTENHO N3MbJIHEHWNE N3BECTHO BPeMe npeaun
noAaBaHeTo Ha MonbaTa 3a obpa3yBaHe Ha NPOM3BOACTBO MO HECHCTOSTENIHOCT, TO HE € HeLeNCTBUTESHO
CbrnacHo 4YneH 88, naparpacd 1 o7 InsO, Ho MoXXe fa bbAe ocnopeHo Npu onpeaeneHn ycnoeusa (PepepaneH
CbA, peweHne oT 22 aHyapu 2004 r. — IX ZR 39/03).

Mpu 0bpa3yBaHETO Ha NPOW3BOACTBOTO MO HECHCTOATENHOCT AJTbXXHUKBT rybu cnocobHocTTa cu aa 6bae
CTpaHa Mo cbaebHN NCKOBE BbB BPb3Ka C MacaTa. ToBa NpaBo ce Bb3/ara Ha CUHAUKA, KOWTO e cilyKebHo
OMpaBOMOLLEH A3 AeiiCTBa KaTo CTpaHa B CbebHUTe npon3soacTea. CnefoBaTeIHO CUHAUKBLT MOXKE OT CBOe
“Me Ja NOTBbPXK/AaBa B3eMaHuUs, NpelsaBsBeHN KbM MacaTa Ha HEChCTOSATENTIHOCTTA.

8 KakBO Bb34eNCTBME NPOM3BOACTBOTO MO HECHLCTOSATENIHOCT OKa3Ba
BBbPXY NPOABL/IKABAHETO Ha BUCALLM fefla KbM MOMeHTa Ha obpa3yBaHe
Ha MPOU3BOACTBOTO MO HECHLCTOATENHOCT?

Tbl KaTo npu o6pa3yBaHeTo Ha Npon3BoACTBO MO HECBHCTOATENIHOCT AJTbXKXKHUKDT Fy6|/| cnocobHocTTa cK Aa

npeanpvema rnpaBHU SENCTBUA, BUCALWMTE Aela, KOMTO 3acaraT MacaTa Ha HECLCTOATESIHOCTTA, MbPBOHAYaHO
ce cnupat (4s1eH 240, nbpBO M3peyeHne oT IpaXkfaHCKMA npouecyaneH Kogekc (Zivilprozessordnung — ZPO).

AKO OJBXHMKBT € uilel, (HanpyumMep no Aeso, N0 KOeTOo ASbXHMUKBT € B3nCKaTen Wan ocnopBa NoAeXallo Ha
NPUHYANTENHO N3MbJHEHNE B3EMAHE), CUHAVKBT MOXe Aa Bb306HOBM NMPOM3BOACTBOTO MM Aa OTKaXKe fa ro
HanpaBw (41eH 85, naparpac 1, nbpeo uspeyeHne oT InsO). AKo ro Bb306HOBK, NPOM3BOACTBOTO NPOAbL/KABA.



AKO 0TKaXxe, MMYLLLeCTBOTO Ce BaAu OT MacaTa Ha HeCbCTOATENIHOCTTa M AefIoTOo MoXe Aa bbae Bb30OHOBEHO
KaKTO OT AJTbXXHUKA, Taka 1 OT OTBETHMKa (4n1eH 85, naparpad 2 ot InsO).

AKO ONBXHUKDBT € OTBETHUK, TPsA6Ba Aa Ce HanpaBW pa3rpaHUYeHMne: ako KbM fgaTaTa Ha obpa3yBaHe Ha
MPOM3BOACTBOTO MO HECHLCTOATEIHOCT CbLLECTBYBA BUCALLO N0 BbB Bpb3Ka C B3eMaHe, Nonajallo B obxeaTa
Ha HECbCTOATENIHOCTTA, B3eMaHeTo Tpsbea fa 6bae npeasseHo, 3a ga 6bae NpUCbeANHEHO KbM CMNCHKA Ha
3alb/KeHusTa (BX. 4ieH 87 ot InsO). B cnyyal Ha ocnopeaHe 0T CTpaHa Ha CMHAMKa WK Ha 06MKHOBEH
KpeanTop onpenensaHeTO Ha B3eMaHeTO CTaBa Ype3 Bb30OHOBsABaHe Ha CNPSAHOTO Aeno (4neH 180, naparpad 2
oT InsO).

OT gpyra CTpaHa, ako B3eMaHETO He nonafja B 06xBaTa Ha HECHCTOATE/IHOCTTa, @ HaNnpMMep NpeacTaBisgBa NCK
3a M3KJI0YBAHE MK 33 3a4bJ/DKEHME, MPON3TUYALLO OT MacaTa Ha HECBbCTOATENHOCTTa, LENOTO MOXe Aa 6bae
Bb30OHOBEHO OT CMHAMKA WUan OT uwela (41eH 86 ot InsO).

9 Kou Ca OCHOBHUTE XapakKTepUCTUKK Ha y4aCTUEeTO Ha KpeanTopuTe B
NPON3BOACTBOTO NO HECLCTOATENHOCT?

KakTo Beye belue 065CHeHO BbB BbBeAeHNeTo, KoAeKCbT 3a HECHCTOATENIHOCTTa NPeAOCTaBs Ha KpeanTopuTe
3Ha4YUTENHO BJIMSHME BbPXY MPOU3BOACTBOTO MO HECHLCTOATENHOCT. KpeauTtopuTte ynpaXkHaBaT npasaTta Cu
nocpeacTeoM cbbpaHuneTo Ha kpeautTopuTe (Gldubigerversammliung, ynen 74 n cn. ot InsO) nnm nocpeacTeom
KoMuTeTa Ha KpeauTopuTe (Glaubigerausschuss), KOWTO eBeHTYaIHO MOXXe fa 6blle Ha3HayeH OT CbbpaHMETO
Ha KpeauTopuTe (4neH 68 n cn. oT InsO). CbbpaHNeTO Ha KPeAUTOPUTE € LEHTPAJSIHUAT OpraH, Ype3 KoONTo
KpenouTopuTe B3eMaT CBOUTE peLleHuns, LOKATO KOMUTETHT Ha KpeQuTopuTe € opraH, Ypes KoMTo Te
ynpaxkHaBaT Hag3op. CbbpaHneTo Ha KpeaUTOpUTE Ce CBMKBA OT CbAa MO HECHCTOATENHOCTTA (4s1eH 74,
naparpad 1, nbpeo n3peyeHne oT InsO), KONTO e 1 HeroB npefacenaten (4neH 76, naparpad 1 ot InsO). Bcnykm
NPVBUIErMPOBaHN KPeaUTOPU, BCMYKN 0BMKHOBEHN KPEAUTOPU, CUHOUKBT, YIEHOBETE Ha KOMUTETA Ha
KpeauTopnTe N ANbXHUKBT MMAT NPaBo fa NPUCHCTBAT Ha CbOpaHneTo Ha kKpeauTopuTe (Y4neH 74, naparpad
1, BTOpO U3peyenme ot InsO). PeweHnaTa Ha CbOpaHNETO Ha KPeanTopuTe BUHArn ce npueMaT ¢ 06MKHOBEHO
MHO3WMHCTBO, KaTO MHO3MHCTBOTO Ce onpeaens He oT 6pos Ha rnacoBeTe, a 0T 06LWMSA pa3Mep Ha B3eMaHNATa
Ha rnacyBanuTe Kpeautopu (4aeH 76, naparpad 2 ot InsO). B ciyvai 4e pa3mepbT Ha AaAeHO npeanpuaTme
HaAXBbp/s onpeneneH npar, CbAbT N0 HECLCTOATENHOCTTa TPsbBa Aa Ha3Ha4M BPEMEHEH KOMUTET Ha
KpeauTopuTe owe npean obpasyBaHeTO Ha MPOM3BOACTBOTO MO HECHCTOATENHOCT (41eH 22a oT InsO).
KoMnTeTbT y4yacTBa B Ha3Ha4YaBaHETO Ha CMHAMKA W Urpae posia Npy B3eMaHETO Ha pelleHne 3a Bb3JlaraHeTo
Ha ynpaBJieHUe OT AJTbXXHUK, KOWTO € BbB BaJeHNe Ha MMYLLECTBOTO (4neH 56a n 4neH 270b, naparpag 3 oT
InsO).

3Ha4yeHneTo Ha c1=6paH|/|eTo Ha KpeauTopuTe HaMmupa n3pas BbB (PakTa, Ye TO B3eMa pelleHne 0THOCHO xo4a
Ha npon3BoAcCTBOTO, K No-cneunaHoO OTHOCHO Ha4lHa Ha ocpe6pﬂBaHe Ha NMMYLLECTBOTO Ha ANbXHUKa.
JonbaHUTeNHUTE 3a4b/KeHNs Ha C'b6paHVIETO Ha KpeanTopuTe BKIOYBAT:

e n3bopa Ha Apyr CMHAMK (4neH 57, nbpBo ulpeyeHue ot InsO);

® HajJ30pa Hag AenNHOCTTa Ha CMHAMKa (4neHoBe 66, 79 1 yneH 197, naparpad 1, Touyka 1 oT InsO);

® peLleHNEeTO 3a NpekpaTsBaHe Uan NPoab/XKaBaHe Ha IeMHOCTTa Ha NpeanpusaTneTo (4neH 157 ot InsO);

e 0n06psiBaHETO Ha HAKOW 0COBEHO roneMu Cenkn, CKAOYeHN OT CMHAKKa (4neH 160, naparpad 1 oT
InsO).

10 Mo KakbB Ha4YNH CUHAMKBT MOXe [a U3MoA3Ba UK Aa ce pa3nopexaa
C aKTVBM OT MacaTa Ha HeCbCTOATENIHOCTTA?
|.|.|,O Cce OTHacCAa 00 nNpaBoMoWNATa Ha CMHOWKa Mo OTHOLWEeHWe Ha MMYLLLeCTBOTO OT MaCaTa Ha

HeCbCTOSATE/IHOCTTA, BXX. NMO-rope 0TroBopa Ha BbMpoca ,Kon ca CbOTBETHUTE NPaBOMOLLNSA Ha AJbXHWKA W Ha
cMHamnKa?“.

11 Kak TpsibBa ga ce npensBaT B3eMaHUsATa KbM MacaTa Ha



HEeCbCTOATE/IHOCTTA Ha OJTbXKHMKA U Kak Cce TpeTupaT B3eMaHus, KOMTO ca
Bb3HWKHanNM cnen obpasyBaHETO Ha NPON3BOACTBOTO MO
HeCBbCTOATENIHOCT?

1. KpepunTopu C NpaBo Ha M3K/O4YBaHe

KpeantopuTe, KOMTO MMaT NpPaBo Ha U3KoYBaHe (aussonderungsberechtigte Glaubiger, nnn ,KpeonuTopu €
npaBo Ha 06ocobeHo B3eMaHe"), ca KpeaAUTopK, KOUTO UMAT NPaBo Aa UCKAT U3K/IOYBAHETO Ha AadeHo
MMYLLIECTBO OT MacaTa Ha HECbCTOSTE/IHOCTTA MO CMNaTa Ha BELLHO WK 06anraumMoHHo npaBo (4ieH 47, NbpBo
nspeyeHue ot InsO). KpeantopuTe C NpaBo Ha U3KJOYBaHe He ca 0BMKHOBEHW KPeAUTOPM U CNeloBaTEsHO He e
HY>KHO Aa NPUCbEOUHSBAT B3EMAHNSATA CM KbM CMNCHKA Ha 3afbJ/KEHNATa, a MoraT fa HanaraT
NPWHYANTENHO N3NbJHEHWE Ype3 UCK Mo 06Lins 3akoHOB peq (4neH 47, BTopo n3pedeHue oT InsO). UckbT
obaye He e Haco4eH cpeLly CaMuns ObXHMK, @ CPeLly CMHAWKA, KOWTO € CTpaHa Mo cuiiaTa Ha Ciy>XebHuTe cn
3alb/KeHUs. MpaBo Ha U3KJIIOYBAHE MOXKE [a Bb3HWKHE MO0 CUlaTa Ha BELLHO NPaBo BbPXY ONpeAesieHo
MMYLLLECTBO (CTUra cobCTBEHOCTTa fa He € NpexBbpJieHa kaTo obe3neyeHne, Tbil KaTO TOBa NPeBpbLLA
cobcTBeHuka B obe3neyeH kpegntop (4neH 51, naparpad 1 ot InsO) nnm oT 3ana3BaHe Ha NPaBOTO Ha
CcoBCTBEHOCT, HO CbLLO 1 OT 06AMraunoHeH UCK 3a BpbLuaHe (Hanpumep Ha HaemodaTen cpewy HaemaTen).

2. Obe3neyeHn KpeanuTopu

ObesneyveHun kpepgutopwu (absonderungsberechtigte Glaubiger, nunn ,KpeLnTopmn C NPaBo Ha NPEeANOYTUTENHO
YAOBNETBOPSABaHE") Ca KPeAUTOpW, KOUTO MMAT NPaBo Ha NPUOPUTETHO YAO0BNETBOPSBaHE OT ocpebpsaBaHeTo
Ha faJeHO UMYLLECTBO, NMPUHAAJIeXallo KbM MacaTa Ha HECBCTOATENHOCTTa. Te He y4yacTBaT B npoueaypaTta
Mo yCTaHOBsIBAHE Ha B3eMaHUATA, a NoJyYyaBaT npegepeHLmasHo TpeTMpaHe, Tbil KaTo MMAT NpaBo Aa ce
YIOBNETBOPAT OT NOCTbMIEHNSATA OT BbMNPOCHOTO MMYLLECTBO NPeAn OCTaHANIMTE KPEANTOPM OT MO-HUCHK pej
nnu HeobesneyeHnTe 06NKHOBEHUN KpeanTopn. OCTaTbKbLT OT NPUXOANTE OT 0CpPebpsBaHETO Ce BKIIIOYBA B
MacaTa Ha HECBHCTOATENHOCTTA U MOXKE Aa Ce Mo/3Ba 3a YAO0BNETBOPSABAHE Ha OCTaHaAUTe KpeauTopw. Mpaeo
Ha obe3neyeHne oT TO3MU B MOXE Oa Npon3Tnda, Hapen C ApyroTo, OT 3anopu, 3a/1031 BbPXYy ABVKXKNMU BELLN
nnn ot cobcTBeHOCT Noa hopmaTa Ha obe3nedveHne (4neHose 49, 50 n 51 ot InsO).

AKO MoJlyYeHNTe NPUXOAMN Ca HeJOCTAaTbYHM 33 YA0BNETBOPSBAHETO U ako 06e3neyYeHnsT KpeanuTop uma
061MrauMoHHO B3eMaHe CpeLly ANbXXHUKA, B AOMbJIHEHNE KbM BELLHOTO CU NPaBo, TOW MOXXe Aa NpeTeHaupa B
[OMbJHEHWE KbM 06e3Mne4YeHOTo B3eMaHe 3a NPOMNopLUOHaNHO YAOBAETBOPSIBAHE OT MacaTa Ha
HEeCbCTOATENHOCTTa, KaTo Npeassu 06anraLMoOHHOTO CM NPaBo, NOKOJKOTO TO He e 6110 YA0BNETBOPEHO, 33
NPUCbeAMHABAHE KbM CMUCHKA Ha 3ab/DKEHUATa (41eH 52, BTOpo n3peyeHue oT InsO).

3. KpenuTopu C B3eMaHus, Npon3TUYaLlM OT MacaTa Ha HeCbCTOATEJIHOCTTaA

KpeantopuTte € B3eMaHus, MPOM3TMYaLLM OT MacaTa Ha HeCbCTOoATeNHOCTTa (Massegldubiger), He ce Hanara fa
NPUCbEAMHABAT B3EMaHMATa CW, Thil KaTO Te Ca ypeAeHU NpefBapuTeNiHo. B cboTBeTCTBUE C YNieH 53 oT InsO
3a[b/DKEHUNATa, NPOU3TUYALLM OT MacaTa Ha HECLCTOATENIHOCTTa, BK/OYBAT Pa3XOAuTe BbB BPb3Ka C
MPOM3BOACTBOTO MO HECHCTOATENHOCTTA, KAaKTO U APYri 3afb/KEHNS, NOETH OT CMHAMKaA cnef obpa3yBaHeTo
Ha MPOM3BOACTBOTO BbB Bpb3Ka € paboTaTa Mo aAMWHUCTPUPAHETO Ha HEMIaTeXXocnocobHOCTTa (Hanpumep
B3eMaHW4 BbB BPb3Ka C TPYLOBU Bb3HarpaXKAeHus Ha paboTHULMTE 1 CYKMTENUTe, KOUTO BCe oLle paboTAaT B
NpeanpuaTUeTOo, AW B3EMaHUs Ha aflBOKAaT, aHraxmpaH OT CUHAMKA BbB BPb3Ka C NpeasBeHn CbaebHu
nckose). MpuymHaTa 3a NPeANOYTUTENHOTO YAOBAETBOPSBAHE Ha Te3W B3eMaHUs €, Ye 3a Aa U3MbJHU
npouenypaTa, KakTo TpsibBa, CMHAUKBLT TpsAbBa fa MoXe fa NoemMa HOBW aHraXXMMEHTK, MO OTHOLLEHNE Ha
KOMTO Aa Ce rapaHTupa UAJoCTHO n3nbJiHeHWe. OCBEeH TOBa 3afb/KEHNS OT HeOCHOBaTeNIHO oboraTsBaHe Ha
MacaTa Ha HECBHCTOATENHOCTTA, KaKTO W HAKOW 3afbJ/KEHUS OT BPEMEHHOTO NPOU3BOACTBO MO
HECHCTOATENHOCT Ca 3aAbJIKEHMNS, KOUTO Ca B TEXECT Ha MacaTa Ha HECBCTOSATENHOCTTA.

4. OBMKHOBEHW KPeanTopm

Camo obnkHoBeHNTe KpeanTopw (Insolvenzglaubiger, nnn ,KPeaNTOPU Ha HECLCTOATENHOCTTA") y4acTBaT B
npoueaypaTa no yCTaHOBSIBaHE Ha B3eMaHuaTa (4neH 174, naparpag 1, nbpBo uspeyenme ot InsO). B
cboTBeTCTBUE C YNieH 38 oT INsO 06MKHOBEHN KpeanTopy Ca BCMYKM UHAMBUAYAIHN KpeanTopm ¢ gobpe
060CHOBaHM B3eMaHUS CpeLly ObXHMKA KbM faTaTa Ha obpa3yBaHe Ha NPOM3BOACTBOTO MO HECHCTOATENHOCT.
B3eMaHus Ha nog4mHeHn obnkHoBeHn kKpeanTopwn (nachrangige Insolvenzgldubiger), n3bpoeHn B 4neH 39,



naparpad 1 ot InsO, Tpsbea oa 6bAaT NPeasBEHN CaMO aKo CbAbT MO HECLCTOATENHOCTTA U3PUYHO € MonCKan
ToBa (4neH 174, naparpad 3, nbpBo uspeyeHue ot InsO). MogYMHEHUTE B3EMaHMA Ce ypexaaT cneq
OoCTaHa/JnTe B3eMaHWA Ha 0BMKHOBEHUTe KpeauTopu. Mpumepn 3a ToBa ca rnobuTte, MMXBUTE U CaHKLUWTE 3a
3abaBeHO nnallaHe, HaTPynaHU BbPXY B3eMaHUsATa Ha 0BUKHOBEHUTE KpeamTopmn cnef obpa3yBaHeTO Ha
NPOM3BOACTBOTO MO HECHCTOATESIHOCT.

12 KakBu ca npaBuiaTa, ypexxaallin npeasBsiBaHeTo, yCTaHOBABAHETO U
NnpueMaHeTo Ha B3eMaHNATa?

B3emaHudATa Tpsabea fa ce npensasAT B MMCMeHa hopMa Npen CUHAMKa B CPOKa, onpefeseH oT CbAaa no
HeCBbCTOATENHOCTTa B peLleHneTo 3a obpasyBaHe Ha NMPOU3BOACTBOTO, KaTo Ce MOCO4aT OCHOBAHMETO U
pa3MepbT Ha B3EMAHETO W Ce MPWJIOXKAT KOMUs 0T LOKYMEHTUTE, AOKa3Ballu B3eMaHeTo (4ieH 174, naparpad
1, nbpBO 1 BTOPO M3peyeHne 1 YneH 174, naparpad 2 ot InsO). Bbnpekyn ToBa, LOPY B C/lyYal Ha KbCHO
npeasssBaHe, B3eMaHnaTa wWwe 6bvaaT pasrnegann (4neH 177 o1 InsO). Ha npensesiBaHe NognexaT BCUYKM
B3eMaHMs Mo HeECHbCTOATESIHOCTTA, HE3aBMCMMO A3V MPABOOTHOLLIEHUATA MO TAX Ce ypexXAaT OT FPaK4aHCKOTO
npaBo uau oT Ny6ANYHOTO NPaBo (HanpuMep AaHbYHU 3a4bIKEHNS).

Mo oTHOLEHWE Ha Yy)KAeCTpaHHUTE KpeamTopun ce npunaraT cnefHuTe ocobeHocTu: YneH 55 ot PernameHTa
Ha EC 0THOCHO HeCbCTOATEIHOCTTa AaBa Bb3MOXXHOCT Ha YyXXAECTPaHHUTE KpeaAuTopu fa npenssasaT
B3eMaHuATa CU, KaTo M3MoJi3BaT CTaHAapTeH hopMyap 3a B3eMaHUs. B3emaHnaTa MoraT Aa ce nogasaT Ha
BCEKW OT ohmLmanHuTe e3num Ha nHCTuTyumnmTe Ha EC. OT kpeamTopa Moxe obade fa ce noucka fa ocurypu
NpeBoA Ha oMLMANHNSA €31K Ha AbpXXaBaTa YeHKa, B KOSTO € obpa3yBaHO MPOM3BOACTBOTO, AN Ha ApYr
€3M1K, KOWTO Ta3u AbpKaBa e Moco4unia, Ye Moxe Aa npveme. Mo npuHUMN B3eMaHnaTa Tpsabea fa 6baaT
npensBsiBaHW B CPOKa, NpeABUAEH B 3aKOHa Ha Abp)XaBaTa Ha obpa3yBaHe Ha NPOM3BOLACTBOTO. B ciyyan Ha
Yy>)KAeCTpaHHU KPeauTopy TO3M CPOK € He no-Manko oT 30 AHu cnef ny6iMKyBaHETO Ha peLUueHMeTo 3a
obpa3yBaHe Ha NPOM3BOACTBO MO HECLCTOATENHOCT B PErMCTbPa N0 HECHLCTOATENIHOCT Ha AbpXKaBaTa, B KOATO
e obpa3yBaHO NPOU3BOACTBOTO.

CYHANKBT TPsibBa Aa BKJIOYM BCUYKM HAAJIEXHO NPeAsBEHN B3EMaHUsl B CMNCHKA Ha 3aab/keHusTa (Tabelle).
EcTecTBOTO Ha B3eMaHMATa He Ce NpoBepsiBa Ha TO3W eTan. B3emMaHusATa ce nposepsBaT 1 TEXHUAT pa3Mep K
nopeLHOCT Ce onpefendT eaBa no BpeMe Ha CbAebHOTO 3acefaHmne 3a yCTaHOBsABaHE Ha B3eMaHuWATa Npeg
CbAa No HECHCTOATENHOCTTA (4neH 176, nbpBo n3pedeHue oT InsO). AKo Ha cbaebHOTO 3acefaHue 3a
yCTaHOBSIBaHe Ha B3eMaHUSATa B3eMaHeTo He 6bJe OCMOPEHO OT CMHAMKA UKW OT HAKOW OT 0BMKHOBEHUTE
KpeamnTopu Wn ako NOBAUMHATOTO Bb3pa)keHue e 6uno obopeHo, B3eMaHeTO Ce CYMTa 3a MPUeTo n
KpeauTopbT LWe Noyyn CBoS A4S OT MPMXoauTe oT ocpebpsiBaHETO Ha MacaTa Ha HECHCTOATE/IHOCTTa.
Bb3paXkeHne, NOBAMIHATO OT CTPaHa Ha AJTbXXHMKA, He 3acsara onpenesisHeTo Ha B3eMaHeTo (4eH 178,
naparpad 1, BTopo uspeyeHue ot InsO), HO cieq NpekpaTABaHETO Ha MPON3BOACTBOTO MO HECHCTOATENHOCT
BBbMPOCHUAT 0BUKHOBEH KPEeAUTOP HE MOXXe a Halara NPMHYLAUTENHO U3MbJIHEHNE BbB BPpb3Ka C 0OCTaTbKa 0T
B3E€MaHEeTO C/ Bb3 OCHOBA Ha NPUCHEANHSABAHETO KbM CMMCHKa Ha 3a4b/KeHnATa 1 Wwe Tpsbea Oa 3aseje
NHAMBUAYANEH NCK CpeLly AabXHUKa (4neH 201, naparpad 2, nbpBo nspeyeHue ot InsO).

OT opyra CTpaHa, ako Mo BpeMe Ha CbaebHOTO 3acefaHne 3a yCTaHOBSIBaHE Ha B3EMaHNATa CUHAUKDBT MK
Apyr 0OMKHOBEH KpeauTop MOBANIHAT Bb3PaXkeHMe, 3aCerHaTuaT KPeamTop MOXKE Aa NpensaBu UCK 3a
LOMyCKaHe Ha B3eMaHeTO CpeLly ocrnopBaLLaTa cTpaHa (4neH 179, naparpadg 1 ot InsO). KpegutopsT 0baye
MOXXe [a y4acTBa B NOCTbMIEHNATA CaMO akKo B MCKa 3a JOMNYCKaHe Ha B3eMaHeTOo Ce [JOKaXe, Ye B3eMaHeTo My
e pencTeuTenHo (4neH 180 n cnegpawwmTe oT InsO). MNpean KakBOTO U Aa 6MN0 pasnpeaensiHe Ha NpuUxoanTe
CUHOWKDBT CnedBa Aa M3roTBU CNMCHK 3a pa3npenensHe Ha npuxoante (Verteilungsverzeichnis) (4nen 188 o1
InsO). B cpok oT ABe ceamuum oT NnybaMKyBaHETO Ha CNMCHKaA 3a pasnpenensHe Ha npuxoaute Tpsbea fa ce
npeLcTaBAT LOKa3aTeNCTBa, Ye e npefsBeH UCK 3a foNnyCcKaHe Ha B3eMaHeTo (4neH 189, naparpad 1 oT InsO).
AKO He e npeasiBeH UCK, B3EMaHETO HAMa Aa 6bAe B3eTO Npeasua Npu pasnpenensiHeTo Ha NPUxXoanTe 4opu
aKo MeXayBpeMeHHO e buno gonycHaTo (4neH 189, naparpad 3 oT InsO). Ako obaye foka3aTescTBaTa Ca
npenocTaBeHn CBOEBPEMEHHO, AeNbT, ONpeAeneH 3a B3eMaHeTo, Ce 3anasBa U He ce pa3snpenens, okaTo
NCKBT e Bucaw (4nen 189, naparpad 2 o1 InsO). AKO NCKBT 3a LONyCKaHe Ha B3eMaHeTo B KpaiHa cMeTka bbae
OTXBDBPJIEH, 3aNa3eHUAT A CE pa3npenesisa Mexay ocTaHanuTe 0bUKHOBEHU KpeanTopu. AKO BbB Bpb3Ka C
OCMOPEHOTO B3eMaHe Beye CbLEeCTBYBa U3MbJHUTENHO OCHOBaHME, NCKBbT TPsAbBa Aa 6bae nogaLeH He oT
KpeanTopa, a OT JIMLIETO, NOAaJI0 Bb3paXKeHneTo (4neH 179, naparpad 2 oT InsO). PeweHnsTa 3a
yCTaHOBsIBaHE Ha B3eMaHe Uan 3a NpueMaHe Ha Bb3pakeHune nmaT 06Bbp3BaLLo AENCTBME He CaMo Mo
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OTHOLLEHME Ha CTPaHMUTE MO AEeN0TO, HO CbLLO 1 MO OTHOLLEHNE Ha CUHAMKA W BCUYKM 0OMKHOBEHN KpeanTopu
(4neH 183, naparpad 1 ot InsO).

OBUKHOBEHUTE KPeaAUTOPW, KOUTO HE Ca NpeasBUIN B3EMaHeTO Cu1, 3a Aa 6bbhe NpUCbeanHEHO KbM CMUCHKa Ha
3a4bJ/DKEHUATA, HE MOraT Aa yvyacTBaT B MOCTbMNAEHNATa OT ocpebpsABaHETO U He MoraT Aa NpeasaBsaT
B3E€MaHEeTO CW MO HUKaKbB APYr HavmH (4neH 87 oT InsO). ickoBe 3a nnawaHe cpewly CMHAMKA Ce OTXBbPAAT
KaTo HeLonyCcTUMN.

13 KakBu ca npaBunaTa, ypexaallin pasnpenensaHeTo Ha npuxoaunte? Kak
ce obpasyBa pefbT Ha B3eMaHWATa W Ha NpaBaTa Ha Kpeautopurte?

OcCBeH aKo B MJlaHa No HECHCTOATEIHOCTTA He € NPeABUAEHO APYro, CUHAUKBLT ocpebpsiBa UMYLLECTBOTO,
NpUHaAIeXallo KbM MacaTa Ha HeCbCTOATENHOCTTa, C Liesl NpeobpasyBaHeTo My B MapuyHW CpelcTBa U
pasnpenensHeTo Ha Te3n CpeacTBa Mexay kpeautopute. CUHAUKBT pa3nosiara C NPaBo Ha NpeLeHkKa, KoraTo
pellaBa Kak fa oCblLecTBU ocpebpsBaHeTO, Taka Yye fa ce peann3mpaT MaKCUMaHW NOCTbMAEHUS.
Bb3MOXXHOCTWTE BK/OYBAT Npofakba Ha NpeAnpuUATMETO Ha AN bXHUKA UM Ha OTAENHU MHCTaNnauum KaTo
LS70 UK pa3fesisHe Ha NpeanpusaTUeTo Ha YacTu 1 npodaxba Ha akTMBMTE NOOTAENHO.

Mpean npuxoauTte oT ocpebpsaBaHeTo Aa MoraT Aa 6baaT pasnpeaeneHn mexay 0bMKHOBEHUTE KpeauTopw, e
HeobxoAMMO MbPBO f1a Ce yA0BJIETBOPSAT B3eMaHMsATa Ha obe3nevyeHnTe KpeamTopu 1 Ha KpeamTopuTe C
B3eMaHus, NpeasBeHn KbM MacaTa Ha HeCbCTOSITENHOCTTa. PasnpeaensiHeTo Ha NPUXOAMTE Ce N3BbPLLBA Bb3
OCHOBa Ha CMUCHK 3a pa3npenensHe (4ieH 188 oT InsO), KONTO ce M3roTBs OT CMHAMKa Ha 6a3aTa Ha CNUCHKa
Ha 3agbJikeHunaATa (4eH 175 o1 InsO). To3n cnncbk Tpsabea Oa CbAbprKa BCUYKM B3EMaHNA B NPON3BOACTBOTO
Mo HECBLCTOATENHOCT, KouTo Tpabea fa 6bAaT B3eTW Npeasua Npu pasnpeaensHeTo. Cnen ToBa NpMxoguTe ca
pa3npenenaT Mexay KpeanTopuTe NponopuuoHaHo Ha pa3Mepa Ha TEXHUTE B3eMaHus. Nog4ymHeHuTe
0B6VKHOBEHN KPeanTopu ce HapexaaT cnel 0bUKHOBEHUTE KpeauTopu. Te ce yA0BAETBOPABAT CaMo Cnef KaTo
BCMYKMN OCTaHa M 0BUKHOBEHN KpeauTopn ca brnnm yooBAeTBOPEHUN B MbJIEH pa3Mmep. Tbil KaTo LWaHCOBETE UM
3a y0BNETBOPSBAHE Ca HUCKW, Te caedBa Aa NPeasBsAT B3eMaHUsATa C, CaMO ako ToBa Bbae NoMcKkaHo OT CbAaa
Nno HecbCToATEeNHOCTTa (4neH 174, naparpad 3 ot InsO).

Mo npasuo 3a pa3npenensHeTo He e HeobxoanMo fa ce Yaka ocpebpsaBaHeTO Ha MacaTa Ha
HeCbCTOATEIHOCTTA Aa NPUKIOYK. MawaHnaTa Mo CMeTKMTE Ce N3BbPLUBAT BeAHara cjel KaTo B MacaTa Ha
HeCbCTOATE/IHOCTTa Ca Ce Cbbpann fOCTaTbYyHO Napu4HM cpeacTsa (4neH 187, naparpad 2, NbpBO M3peyeHne
oT InsO). Cnep kKaTo ocpebpaBaHETO NPUKIOYYM, C€ MPUCTBIBA KbM OKOHYaTENIHOTO pa3npegesnsHe (4neH 196,
naparpad 1 ot InsO). 3a Hero e HeobxoauMo 040OPEHMETO Ha CbAa MO HECHLCTOATENHOCTTa (41eH 196,
naparpad 2 ot InsO). AKo B3eMaHMNATa Ha BCUYKK 0BMKHOBEHW KPeaNTOopW (BKIYNTENTHO Ha NOAYNHEHUTE
KpeauTopu) MoraT fa 6baaT yAOBNETBOPEHN MU3LANIO0 (KOETO PAAKO Ce CyYBa Ha NPaKTUKA), CUHANKLT
NpexBbpasa eBeHTYaIHUS 0CTaThK Ha ONbXHUKA (4neH 199, nbpBo uspedeHue ot InsO).

AKO fafeH KpeauTop MMa NpaBo Ha obe3neyeHo B3eMaHe BbPXY MMYLLECTBO, NMPUHALNEXALL0 KbM MacaTa Ha
HeCHCTOATENIHOCTTA, U NOYYEHUTE NPUXOAM Ca HELOCTaTbYyHM 3a MbJHOTO YAOBJETBOPSABAHE Ha B3EMAHETO
My, TON MOXKe fa NpeasBu AONbJHUTENHO 06MralMoHHO B3eMaHe, 3a Aa 6bae NpUcbeaAnHEHO KbM CMMCHKa Ha
3afbJ/PKEHUsATa, HO CaMo L0 pa3Mepa, B KONTO 06e3rne4eHOTO My B3eMaHe He e y4oBneTBopeHo. ([pyraTa
BB3MOXHOCT € fla Ce OTKa)ke 0T 06e3Me4yeHOTOo Cv B3eMaHe 1 BMECTO TOBa fa NpeAsBn LOMbAHUTENHO
06AMrauMoHHO B3eMaHe CpeLly ANbXXHMKa 3a uanaTa cyMa, 3a fa 6bae npucbeanHEeHo KbM CNUCHKa Ha
3a4b/KeHUaATa) (4neH 52, BTopo nspedeHune ot InsO).

AKO TpeTo Auue yA0BIeTBOPW B3EMAHETO Ha KPeanTop, KOMTO MMa BelHO obesneyeHmne cpeLly ANbXHUKA,
TPETOTO /MLIE He 3aMeCTBa aBTOMaTMYHO obe3neyeHns kpeanTop. B Hakon cnyvam obaye cybporauusta e
npeaBuaeHa CbC 3aKOH, a CbLLO Taka Moxe aa 6bae gorosopeHa. ToBa He € 0COBEHOCT Ha NPOM3BOACTBOTO MO
HEeCBHCTOATENHOCT, @ MPOM3TMYa Mo 06LWMA 3aKOHOB pea. AKO HanpyuMep KpeauTopbT MMa BellHo obe3neyeHune
1 NoJlyyn yAOBJIeTBOPEHNE He OT ONbXHWKA, a OT TPETO JIKLe, KOeTO € rapaHT Ha B3eMaHeTo cpeLly
HenaaTeXocnocobHNa ANbXHMK, B3EMAHETO Ha KpeamTopa CpeLly ANMbXHMKa Ce MPexBbp/s Ha rapaHTa no
CcniaTa Ha 3aKOHOYyCTaHOBeHa cybporauns (4neH 774, naparpad 1, nbpBO u3peyeHme oT pakgaHCKMA KOOEKC
(Burgerliches Gesetzbuch — BGB). LLlo ce oTHacs 8o akuecopHu obe3neyeHns, KaTo Hanpumep UNoTeka uan
3anor, Ipa)AaHCKMAT KOLEKC N3PUYHO NPeaBMKAa, Ye Te Ce NPexBbpasaT KbM rapaHTa (41eHose 412 n 401 ot
BGB). [pyru HeakLeCcopHn obe3nevyeHuns, Kato HanpuMep No3eMieHa TeXeCT, Cb3haAeHa 3a obe3nedvaBaHe Ha
NCK, He Ce NPexBBbPJIAT N0 CUlaTa Ha 3aKOoHa KbM rapaHTa. CbrnacHo YyneHose 412 n 401 o1 NpaxkgaHcKus
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KoZleKc obaye KpeauTop C JOrOBOPHO B3eMaHe € IJTbXXEeH M0 aHaorus fa npexsbpsin HeakL,ecopHuTe
obe3neyeHns Ha rapaHTa, OCBEH ako MeX[y CTpaHUTe e AoroBopeHo Apyro. Cnea ToBa rapaHTbT 3aeMa
MSACTOTO Ha KpeauTopa C BelLHo obesneyeHue.

14 KakBu ca ycnosusTa 3a U AeNCTBUETO Ha NPUKJOYBAHETO Ha
NPON3BOACTBOTO MO HECHCTOSATENHOCT (MO-CMNELnanHo Npu CKAOYBAHETO
Ha npeana3eH KoHKopaaT)?

1. CTaHmapTHa npoueaypa

Cnepn KaTo OKOHYaTeNIHOTO pa3npefensHe NpuKIoYy, NPOU3BOACTBOTO NO HECHCTOATENHOCT Tpabea aa b6bae
npekpaTteHo (4neH 200, naparpad 1 o1 InsO). PeweHneTo 3a npekpaTaBaHe ce nybnukysa. Cneg
MPUKOYBAHETO Ha NPOM3BOACTBOTO MO HECLCTOATENIHOCT NPaBOTO fa yrnpassisBa U fia ce pasnopexja ¢
MMYLLLECTBOTO OT MacaTa Ha HECHCTOSTENIHOCTTa Ce BPbLLa Ha ATbXHUKA.

Cnep NpuUKJIlOYBaHETO Ha MPOM3BOACTBOTO MO HECLCTOATENHOCT OOMKHOBEHNTE KPEeaANTOPW MO NPMHUMM MOraT
a HanoXaT NPUHYLNTESTHO U3MbJIHEHME 3@ OCTaTbKa OT B3EMAHETO CU CpeLly ANMbXHUKa 6e3 orpaHuYeHns,
LOKOJIKOTO TO € MoraceHo caMo A0 pa3Mepa Ha NPonopunoHanHns gan. Mo OTHOWEHNE Ha MPUHYANTENHOTO
M3NbJIHEHNE BbB BPb3Ka C HEyOBNeTBOPEeHaTa 4YacCT Ha B3eMaHeTo B 4sieH 201, naparpad 2 ot InsO ce
npeasuxaa, 4e 0bUKHOBEHUTE KpeauTopy MoraT Aa HanaraT NPUHYLUTESTHO U3MbJIHEHWE Ha CBOMTE B3eMaHuA
CpeLly ANbXKHUKa Ha OCHOBaHME NpUCbeaNHABAHETO UM KbM CMNCHKa Ha 3a4bJIKEHNATA, Taka KakTo ako Te
651xa yCTaHOBEHW C NOANEXALLO Ha M3MbJHEHNE CbAeOHO pelueHne, Mpu YCIOBKE Ye B3EMaHUATa ca buan
YyCTaHOBEHM U He ca Brau ocnopeHn oT AbXHMKA Ha CbAebHOTO 3aceaHune 3a YCTaHOBSBaHe Ha B3eMaHUATa.
OT papyra cTpaHa, oT Cblus YneH 201, naparpad 2 oT InsO MoXe fa Ce 3aKJ4K, 4e B Apyru cy4van
KpeauTopbT Tpsabea Aa npeassu cbaebeH UCK, 3@ Aa HaJI0XN NPUHYANTENTHO U3MbJIHEHME Ha B3EMAHETO CU
cpeLly OJbXXHYMKa.

V3knioveHre e npeaBuaeHo 3a gusndeckuTe nmua. Te umMaT Bb3MOXHOCT Aa NofafaT 3asBJieHune 3a
ocBobo)K1aBaHe OT OTFOBOPHOCT 3a 0CTaTbyHUA AbAr (Restschuldbefreiung, yneH 201, naparpad 3, 4ieH 286 1
cn. ot InsO). OcBoboXXAaBaHETO OT OTFOBOPHOCT 3@ OCTaTb4HMA AbAT MOXe Aa 6bhe NnpefocTaBeHo cnen
N3Tn4aHeTo 0bMKHOBEHO Ha TPUroguweH nepuoa Ha Jobpo NoBeaeHWe, Mo BPEME Ha KONTO OTbXHUKDBT
TpsbBa Oa NpexBbpJ/is BCUYKM CBOM JOXOAM, MOANEXallW Ha 3anop, Ha noneynTten (Treuhdnder).
OcBoboxaaBaHeTo MMa 06BBbP3BALLO AENCTBME 3@ BCUYKM 0BUKHOBEHMW KPeaUTOpU, BKAOYUTENHO KpeanTopu,
KOUTO He Ca NpuUCbeanHnIn ceomTe B3eMaHua (4neH 301, naparpad 1 ot InsO). ToBa 03HayaBa, Ye
0B6VKHOBEHNTE KPeaNTOPM Ca OKOHYATEsTHO JIMLWEHM OT NPaBOTO Aa NPUCTBMAAT KbM NPUHYANTENHO
N3MbJHEHNE Ha B3EMaHNATa CU CPeLLy ANbXHUKA (C M3K0YEeHME Ha B3EMaHMATa, MOCOYEHU B 4neH 302 oT
InsO, KOMTO He NoasiexaT Ha 0cBOBOXKAaBaHe OT OTFOBOPHOCT 3@ OCTAaTbY4eH AbIr).

|'ODI/I)J,I/I‘-I€CKO e, KkoeTo e 6uno obekT Ha npon3BoACTBO N0 HECBHCTOATEJIHOCT N KOETO BEYE HE NMPUTEXKABaA
HWKaKBW aKTUBW, Ce 3aJ/in4aBa aBTOMaTU4YHO OT TbProBCKNA PerncTtbup U npectaBa Aa CbLIECTBYBaA.

2. MNpouenypa 3a U3roTBAHE Ha MJ1aH Mo HECBHCTOATENHOCTTA

MpoueaypaTa 3a M3roTBAHE Ha MJ1aH MO HECBLCTOATENIHOCTTA AaBa Bb3MOXKHOCT Ha 06e3ne4yeHunTe 1 Ha
0bVKHOBEHNTE KPEaNTOPM 4a B3eMAT PELLEHNS OTHOCHO ocpebpsiBaHETO Ha MacaTa Ha HECHCTOATE/IHOCTTA,
HeNHOTO pa3npenesigaHe MeXay KpeanuTopuTe, Xo4a Ha NPON3BOACTBOTO M OTFOBOPHOCTTA Ha ONbXHUKA cnej
npekpaTaBaHETO Ha NPOU3BOACTBOTO MO HECHCTOATENHOCT. Te NpaBAT TOBa, KAaTO U3rOTBAT MNaaH Mno
HeCbCTOSTE/IHOCTTA Ypes Aeporauunsa oT pa3nopendbute Ha Kojgekca 3a HECHCTOATENHOCTTa (4neH 217,
naparpad 1, nbpBo nspeyeHune ot InsO). MNnaH 3a 034paBsABaHE W MJaH NO HECLCTOSATENIHOCTTA HEe Ca eiHO U
CblLO Hewo. MnaHbT N0 HECHLCTOATENHOCTTA UIPae KJKYOoBa POJIS 3a €BEHTYaJIHOTO 034paBABaHE Ha
npeanpuaTUETO, HO MOXKE CbLIO Taka Aa 6bhe 0CHOBa 3a IMKBMAALMATA My, KaTO B HEFO MOXXe HanpuMep Aa
Ca NpelBUAEHN HauynHK 3a ocpebpsBaHe Ha MacaTa Ha HECBCTOATENHOCTTa M 3a HEMHOTO pa3npeaensHe
Me)XXAy 3acerHaTuTe CTpaHu Ype3 aeporauus oT pasnopenbuTte Ha Kofekca 3a HECHCTOATENIHOCTTA.

OCBeH Bb3MOXHOCTTa 3a 0CBOOOXX1aBaHE OT OTFOBOPHOCT 3@ OCTATbYHMA AT, NJAHBT MO
HECHLCTOATENIHOCTTa NPea/ara Ha A/TbXXHIKA BaXKHO CPEACTBO 3a NPeoaosisBaHe Ha eBeHTyaneH 6aokupalyl BoT
OT CTpaHa Ha KpeaMTopu, KOMTO 0TKa3BaT Aa CbTPyAHMYAT. B uneH 245 oT InsO ce npeaBuxaa, Ye npw
onpeneneHn ycaoBus NpueMaHeTo Ha rpyna C NPaBo Ha riac MoXe Aa Ce CHKTa 3a 006peHo opU aKo He ca
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NOCTMrHaTVM HeobX0AMMNTE MHO3MHCTBA.

MnaH No HeCBLCTOATENHOCTTa MoXe Aa 6bae NpeanoXXeH OT CMHAMKA WK OT AAbXXHMKa (4neH 218, naparpad
1, nbpBO n3pedeHue ot InsO). MnaHbT N0 HECHLCTOATENHOCTTA CbAbPXKA AekNapaTusHa (darstellender Teil) n
opraHmu3aunoHHa YacT (gestaltender Teil) (4neH 219, nbpBo u3speyeHme ot InsO). B geknapaTuBHaTa 4acT ce
OMUCBa KO MepKu Beye ca bunm npeanpreTtn cnep obpasyBaHeTO Ha NPOM3BOACTBOTO MO HECHLCTOATEIHOCT U
KOMW TernbpBsa Lie ce npeanpueMaT, 3a la Ce YCTaHOBM OCHOBaTa 3a NpeABuAeHOTO ypexaHe Ha rnpasaTa Ha
3aMHTepecoBaHUTe CcTpaHu (YneH 220, naparpad 1 ot InsO). B opraHm3aumoHHaTa 4acCT ce onpeaenaT
NPOMEHNTE B NMPABHOTO MONOXKEHUE Ha 3aCerHaTuTe CTpaHu (4neH 221, nbpBo n3pedveHme oT InsO). CbraacHo
4yneH 217, BTopo uspeyeHue oT InsO, ako ANbXHUKBLT He e U3NYECKo NhLLe, YNeHCKUTe npaBa 1 aanoseTe OT
KanuTana Ha AJbXXHMKa CbLLo MoraT Aa 6baaT BKAOYEHM B M1aHa No HECLCTOATENHOCTTa. YneH 225a,
naparpad 2 ot InsO No3BoNsABa pa3MaHa Ha AbAr CpeLly KanuTaJs, Npu KOeTo B3eMaHnAaTa Ha KpeanTopuTe ce
npeobpa3ysaT B AA/10Be OT KanuTasa Ha AbXHUKa, 00eKT Ha ApyXeCTBeHOoTo npaso. OcobeHo nHTepeceH e
MexaHM3MbT 3a r1acyBaHe, NpeaBuaeH B 4ieH 243 u cn. oT InsO. B opraHusaumnoHHaTa 4acT Ha naaHa no
HeCbCTOATE/IHOCTTaA Ce ONpeesiaT pa3/IMYyHUTE rPynmM C NPaBo Ha rfac. MAaHbT N0 HECLCTOATENHOCTTa Ce
nprvema, caMo ako e 040bpeH 0T MHO3MHCTBOTO OT r1aCyBaJnTe KPeaANTOpM BbB BCSKa rpyrna (MHO3MHCTBO OT
6pos Ha KpeauTopuTE) N pa3MepbT Ha B3EMaHNATA Ha KPELUTOPUTE, KOUTO Ca ro MOAKPENnWanN, Bb3/M3a Ha
noBeye OT NOJIOBMHATa OT 06LLMA pa3Mep Ha B3eMaHMATa Ha BCMYKMN rNacyBaan KpeauTopu (MHO3UHCTBO OT
06w pa3mep Ha B3eMaHuaATa). Mpu onpegenenn ycnosus cnopel Kogekca obaye ce npnema, vye fafeHa
rnacyBana rpyna e gafa CbriiacueTo cu, 4OpW Aa He e JOCTUrHATO HeobX0AMMOTO MHO3UHCTBO (4neH 245 oT
InsO). Taswn ,3abpaHa 3a bnokupawy BoT" (Obstruktionsverbot) nma 3a Uen Aa ce Nonpeyn Ha OTAesNHM
KpeauTopu Win akLMoHepy fa NpoBasiaT NpueMaHeTo Ha niaHa. B cboTBeTCTBME C YneH 247 oT InsO
LTbXXHUKBT CbLo Tpabsa fa npreme nnaHa. NpoTMBONOCTaBAHETO OT CTPaHa Ha ANbXHKKa obaye e 6e3
3Ha4yeHue, aKo HAMa BEPOATHOCT NJaHbT Aa ro 0CTaByW B NMO-/I0LIO MNON0OXEHWE, 0TKOAKOTO 6y 6un 6e3 Hero, u
aKO HMKOW OT KpeaANTOpMTE He Mosly4aBa MKOHOMUYECKa CTOMHOCT, HaABMLWaBala MbAHUSA pa3Mep Ha
B3EMaHETO My.

Cnepn npuMeMaHeTo Ha MJiaHa 3a HECHCTOATENIHOCT OT YYacTBaLLMTE CTPaAHN U CbrNacMeTo Ha ANTbXHMKA,
NAaHbT Ce YTBBbPXKAABA OT CbAa M0 HECHCTOATENHOCTTa. CbAbT NOTBbPXAABA NJaHa MO0 HECLCTOATENHOCTTa,
aKO BCUMYKU CbLLECTBEHW NPOLEAYPHN N3UCKBAHNSA Ca U3MbJHEHN 1 HE € MOAALEHO 3asBJieHNEe OT KpeauTop
WAV aKUMOHEP, KOWTO TBBPAW, Ye MMa BEPOSTHOCT ToW Aa 6bhe nocTaBeH B No-HeH1aronpuaTHO NOJIOXKEHNE
BC/€ACTBME Ha MNJiaHa, 0TKOJIKOTO 6u 6un 6e3 Hero (4neH 251 ot InsO). 3a Aa ce npefoTBpaTy OMAacHOCTTa OT
OTXBbPJIAHE Ha MJlaHa B pe3y/iTaT Ha NoA06HO MPOTMBOMOCTaBSAHE, OpraHn3aLMoOHHaTa YacT Ha MnjaHa MoXe Aa
npeasuXxia cpeacTsa, KOUTO Aa 6baaT NnpenocTaBeHn, B Cllydal Yye fafleHa CTpaHa foKaxe, ye wWwe bbae
nocTaBeHa B MO-/I0WWO NosioXKeHue (4neH 251, naparpad 3 ot InsO).

PelleHneTo 3a 0406peHne Ha NiaHa Moxe fa 6ble 0CNoPEHO CaMo B OrpaHunyeHa cTeneH (4ieH 253 oT Ins0).

Cnepn n3TnMYyaHe Ha CpoKa 3a 0b6)KasiBaHe Ha MJiaHa Mo HECHCTOATENIHOCTTA M CTUMa CbLUMAT Aa He NpeaBuXaa
APpYro, CbAbT N0 HECHCTOATENIHOCTTA NPeKpaTsABa NPOU3BOACTBOTO MO HECHCTOATENHOCT (4neH 258, naparpad
1 0T InsO). ANbXHUKBT Bb3CTaHOBABA NPABOTO CU Aia Ce pasnopexaa C UMyLLecTBOTO. [IpaBHUTE nocneanum,
npeaBMAEHN B OpraHn3aUmnoHHaTa YacT Ha NJlaHa, MMaT 06Bbp3BaLla CMNa 3a W CPeLLy BCUYKM yYacTBaLLM
CTpaHu, He3aBMCMMO JaJiv Te ca NpeasaBUAn B3eMaHUsATa CUM UK ca Ce NPOTUBOMOCTaBW/IN Ha MJlaHa Mo
HeCbCTOSATE/IHOCTTa B Ka4eCTBOTO CM Ha 3aMHTepecoBaHun anua (4ieH 254b ot InsO). ToBa 03Ha4aBa, Ye
npefBuAeHaTa B MJiaHa MO HECHLCTOATEIHOCTTa Bb3MOXKHOCT 3a 0TKa3 OT NMpaBo, CrvMpaHe uan nogobHun Bnnsa B
CWjla aBTOMaTn4HO, 6e3 fa e HeobxoanMa HapoYHa AeKnapaums 3a HamMepeHue (4neH 254a, naparpag 1 ot
InsO). MnaHbT N0 HECHCTOATENHOCTTA NPUHLMMHO HE 3acara npaBaTa Ha OBUKHOBEHUTE KPeauTopu CpeLly
TPeTn CTpaHu. AKO NaaHbT NPeaBMXKAa TOBa, Ce Npuaara U3K/I0YeHe Npu BbTPELUHOrpynoBo obesneyeHune Ha
TpeTa cTpaHa (gruppeninterne Drittsicherheiten), KOeTo e NnpegoCTaBEHO Ha KpeanTopa OT NpeanpusaTue,
CBBbP3aHO C ANbXKHMKA NO CMUCHIA Ha YieH 15 oT 3akoHa 3a akUMOoHepHMTe ApyxecTBa (Aktiengesetz — AktG)
(HanpuMep AbLLEepHO ApyXecTBo) (4neH 217, naparpad 2 v 4neH 223a ot Ins0).

3a [a ce rapaHTupa, Ye ONbXHUKDT U3MbJIHABA 3a4b/DKEHUATA, HAJIOXKEHN MY MO CMNaTa Ha njiaHa rno
HeCbCTOATESIHOCTTA, B NMAaHa MOXe fa Ce NMPeABMXAa, Ye ObXHUKBT NOANIEXMN Ha HabngeHne OT CTpaHa Ha
cMHAvKa. Mo BpeMe Ha nepuoja Ha HabnwaeHne CMHANKBLT TpabBa fa foKNa[Ba BCSAKa rOAMHA Ha Cbha U Ha
KOMWUTETa Ha KPeanTopuTe, B C/lyYai Ye TakbB KOMUTET e 61l HazHayeH, OTHOCHO TEKYLLOTO MOJI0OXKEHNE U
nepcneKkTUBMTE 3a U3NbJIHEHNE Ha MJIaHa N0 HECLCTOATENHOCTTa (41eH 261, naparpad 2, NbpBO U3peyveHune ot
InsO).
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HezaBucumo panum e pasnopegeHo nogobHo HabawaeHne, B 4neH 255 o1 InsO e npefBuaeHa ,knaysa 3a
Bb306HOBsIBaHe" (Wiederauflebensklausel), rapaHTupalla CNa3BaHETO Ha MJlaHa OT CTPaHa Ha ANbXXHUKa. AKO B
CbOTBETCTBME C OPraHM3aLMOHHaATa YacT Ha NJlaHa No HECLCTOATENIHOCTTa B3eMaHUs Ha 0OMKHOBEH KpeauTop
ca buam 0TN0XKEHM MAN YaCTMYHO OTNMCAHKM, CbracHO Taswn pa3nopenba NnogobHO oTNaraHe WAK OTNMCBaHe
npecTasa Aa bbhe 3a4b/IKUTENHO 33 KPeAUTOpa, ako ANbXHUKBT 3HAYUTENHO M30CTaBa B U3MbJAHEHNETO Ha
naaHa rno oTHOLIEHME Ha To3M KpeauTop (4neH 255, naparpadg 1 oT InsO). ToBa ce 0THACA U 3a BCUYKU
0B6VKHOBEHW KPeaANTOpKW, ako Ha eTana Ha M3MbJIHEHME Ha MMaHa CPeLly aKTUBMW Ha OJbXHMKa 6baaT
0bpa3yBaHM HOBU NPOM3BOACTBA MO HECHLCTOATENIHOCT (4neH 255, naparpad 2 ot InsO). ObnkHoBeHNTE
KpeamnTopu C MPMEeTM B3EMaHMWA, KOUTO He ca Buan oCcnopeHn oT AbXXHUKA B paMKUTe Ha cbaebHoTo
3acefaHue 3a yA0CTOBEPSABAHE Ha B3EMaHUATA Y KOUTO Te UMaT Mo CufiaTa Ha NOTBbPAEH Y OKOHYaTeNeH NnaH
Mo HECBCTOATENIHOCTTA N Ca NPUCBEANHUIN KbM CMUCHKA Ha 3a4b/DKEHMATA, MOraT Aa HaloxaTt
NPUHYOUTENHO U3NbJHEHNE CPeLLy AbXXHUKA BbB BPb3Ka C Te31 B3eMaHUA Mo ChbLLWA HAaYMH, KAaKTO aKo
pa3nofiaraxa C BAS3/0 B CUiia peweHmne (4neH 257, naparpad 1, nbpso uspeyenue ot InsO).

AKO MIaHBLT N0 HECLCTOATENHOCTTA C/1YXKM KAaTO OCHOBA 3@ 03[1paBsABaAHETO HA NPeanpuUaTMETO, 3a
M3MbJHEHNETO MY 4ECTO e He0OX0ANMO B3eMaHETO Ha 3aemu. C LN 3almnTa Ha 3aemMofaTennTe B
OpraHm3aLMoHHaTa YacCT Ha MaHa No HeCbCTOATENHOCTTA MOXXe Aa Ce NpPeABUaN TaBaH Ha 3aeMuTe (YieH 264
oT InsO). Mpu ycnoBMe Ye B3EMaHETO Ha HOBUS KPeAWUTOP OCTaBa MNoj TaBaHa, eeKTbT 0T Cropa3yMeHneTo 3a
TaKbB TaBaH e, Ye 06UKHOBEHWTE KPeanTopyn ce HapeXxaaT 3a[ HOBUS KpeAUTOop BbB BCSKO HOBO MPOM3BOMICTBO
MO HECLCTOSATEHOCT.

MpoLenypaTa 3a U3roTBSAHE Ha MJaH N0 HECHCTOATENHOCTTA NO3B0JIABAa HA ANTbXHMUKA @ NOCTUrHe
ocBoboXxAaBaHe 0T OTFOBOPHOCT 3a OCTaTb4YHU 3a4bJIKEHNSA, HE3aBUCMMO OT ONUcaHaTa no-rope npoueaypa 3a
ToBa ocBoboxaaBaHe. B Kofgekca ce mocoysa, Ye OCBEH aKo B MNJjlaHa No HeCbCTOSATENIHOCTTa He e NpeABUAEeHO
LPYro, LNbXHUKBT ce 0CcBOBOXKAaBa OT OCTAaTbYHUTE CU 3aAb/DKEHUS KbM KPEAMTOPUTE, ako y40BNETBOPU
KpeanTopuTe CU No HavyMHa, NpeaBuAEH B NaHa NO HECLCTOATENHOCTTa (4neH 227, naparpadg 1 ot InsO).

15 KakBu ca NnpPaBaTa Ha KpeanTopute ciieq npukiatyYBaHe Ha
npon3BoaACTBOTO MO HeCbCTOATESIHOCT?

3a I'IOD,p06HOCTI/I OTHOCHO NnpaBaTa Ha KpeduTopuTte cnen npukitoyBaHe Ha npon3sogCcTBOTO MO
HeCbCTOSATENHOCT, BX. OTFrOBOpa Ha BbNpPoC ,KakBM Ca yC/I0BUATa 3a U AEACTBMETO Ha NMPUKIOYBAHETO Ha
NPOM3BOACTBOTO MO HECHCTOATENHOCT (MO-CNeunanHo Npy CKAYBAHETO Ha NpeanaseH KoHkopaaT)?”

16 Ko noema pa3xoauTte un CbaedbHUTE pa3HOCKK B MPOM3BOACTBOTO MO
HEeCbCTOATEJIHOCT?

B cboTBETCTBME C repMaHCKOTO MPaBO pa3xoaMTe 3a MPOU3BOLCTBOTO MO HECHCTOATENHOCT TpsibBa Aa ce
3aMJIaTAT NpPeABapuTESIHO OT MacaTa Ha HECLCTOSATEIHOCTTa U Ce Mo3BaT C NPeAMMCTBO NMpej B3eMaHMATa Ha
0B6VKHOBEHNTE KPeaNTOPM KaTo 3aAb/DKEHUS, MPOM3TUYALLM OT MacaTa Ha HECBCTOATENHOCTTa (41eH 53 oT
InsO). B cvoTBeTCTBME C YneH 54 oT InsO pa3xoanTe 3a NPOM3BOACTBOTO MO HECHLCTOATEIHOCT BK/OYBAT
CbaebHNTe TakCM BbB BPb3Ka C MPOU3BOACTBOTO U Bb3HArpaXKAeHNeTOo N Pa3HOCKUTE Ha BPEMEHHUS CUHAVK,
Ha CMHAMKA, KaKTO 1 Ha Y1IeHOBETE Ha KOMUTeTa Ha KpeguTopuTe.

17 KakBu ca npaBuaaTa 0THOCHO HULLLOXKHOCTTA, YHULLOXX3aeMOCTTa UK
OTHOCUTENHATa HeJEeNCTBUTENHOCT Ha NPaBHUTE AaKTOBE, KOMTO Ca BbB
Bpella Ha KPeauTopuTe Ha HECBCTOSTENIHOCTTA?

C uen npegorspaTtsaBaHE Ha aKTOBE B yu.n:p6 Ha Kpeguntopute ﬂpVI,D,OﬁI/IBaHeTO Ha NMYLLECTBO, NpuHaanexaullo
KBbM MaCaTa Ha HECBbCTOATENHOCTTa, CJieq o6pa3yBaHeTo Ha Npon3BoACTBOTO MO NPUHUWN € HULLOXHO, a
I'Ip|/|,£|,06I/IBaHeT0 npeaon o6pa3yBaHeTo Ha Npon3BoACTBOTO Ha MMYLLLECTBO, KOETO 61 610 BKIOYEHO B MacaTa

Ha HECBLCTOATENIHOCTTA /el 06pa3yBaHETO Ha MPOM3BOACTBOTO, MO NPUHLIMM € AENCTBUTENIHO, HO MOXe [a
6bae ocnopeHo Npu onpeneneHy obcTosTeNCcTBa.

Tbi KaTO NpU 06pa3yBaHeTo Ha Npon3BoACTBO MO HECHCTOATENHOCT NMPaBOTO Ha AJIbXKHWKaA Oa Ce pa3nopexmia
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C UMYLLECTBOTO Ce MPexBbpsis Ha CUHAMKA, BCAKO pa3nopexiaHe Ha OJbXXHUKA C UMYLLLeCTBO, MPUHaaiexallo
KBbM MacaTa Ha HeCbCTOATENHOCTTa, cnef obpa3yBaHeTo Ha NPOM3BOACTBOTO MO NPUHLUMM € abCoNoTHO
HeLeNnCTBMTENHO (OCHOBHOTO U3KJIKOYEHNE TYK € obpoCbBECTHOTO NpuAobrBaHe Ha NO3eMEH UMOT, BbMPEKU
4ye To MoXe fa 6bae ocrnopeHo) (4nieH 81, naparpag 1, nbpBo uspeyeHune ot InsO). OceeH ToBa NpuaobMBaHETO
Ha npaBsa BbpXy AafeH aKTUB OT MacaTa Ha HeCbCTOATENHOCTTA MO NPUHLUMN € HULLOXXHO, aKo OJbXHUKDBT Ce e
pa3nopeann C MMyLLEeCTBO OT MacaTa Ha HeCbCTOATENHOCTTa nNpeamn obpa3syBaHeTo Ha NPOU3BOACTBOTO MO
HeCBbCTOATENHOCT, HO pe3yNTaThbT OT TOBa pa3nopexaaHe Bb3HUKBa efBa cief obpa3yBaHETO Ha
npon3BoACTBOTO (4neH 91, maparpadg 1 o1 InsO) (0OCHOBHOTO M3KNOYeHUe e NpuaobuBaHeTo Ha NO3eMAEH UMOT,
yneH 91, naparpad 2 ot InsO). Obe3ne4nTenHu npasa, NpUAOOUTY B pe3ynTaT Ha U3NMbAHUTENHO NPOM3BOACTBO
npes nocnefHus mecel, npeaxoxxgal, monbata 3a obpasysaHe Ha NPOM3BOACTBO MO HECHCTOATENHOCT UK
cnepf HeHOTO NoJaBaHe, CbLo CTaBaT HULLOXHKM cief obpa3yBaHeTO Ha NPOM3BOACTBOTO (41eH 88, naparpad
1 oT InsO).

OT yneH 129 n cn. o1 InsO cnepBa, 4e NpnaobuBaHETO OT MacaTa Ha HECLCTOSATENHOCTTa Npean obpasyBaHeTo
Ha MpoM3BOACTBOTO, 3a pa3/sinka oT npugobmeaHeTo cnen 0obpa3yBaHeTO Ha NPOM3BOACTBOTO, MO NPUHLNM €
OEeNCTBUTENHO, HO MOXe Aa 6bae ocnopeHo Npu onpegeneHn ycaosns. NpaBoTo Ha OCMOPBAHE Ha CAEJKN Ha
HenJaTexocnocobeH ONBbXHUK e 0T peLlaBallo 3HaYeHne 3a (PYHKLMOHMPAHETO Ha 3aKOHOAATEICTBOTO B
obnacTTa Ha HEeCLCTOSATENHOCTTA, Thi KaTO TO NPEfOCTaBA Ha CMHAMKA AOCTHM 40 U3XOAAWMTE NapuyHn
noTouM OT MMYLLECTBOTO Ha ANTbXHUKa OT BpeMeTOo npean obpasyBaHETO Ha MPON3BOACTBOTO MO
HeCbCTOATEHOCT. TO MOXXe a UMa CbLLECTBEH MPUHOC 3a NOMbJIBAHETO HA MacaTa Ha HECHCTOATENIHOCTTa U
Taka [a Ce rapaHTupa, Ye 3aKOHOA4ATEeNCTBOTO B 06/1aCTTa Ha HECHCTOSATENIHOCTTA U3NbJIHABA LEeNTa CU 3a
rapaHTUpaHe Ha paBHO YA0BNETBOPSBAHE Ha KPeAUTOPUTE B 3aBUCUMOCT OT MOPEAHOCTTa Ha TexHuTe
B3eMaHuA 1 3a NpefoTBpaTaABaHe Ha npedepeHLManHo TpeTupaHe Ha onpenenieHn kpeautopu. B cinyvan e
CUHAVKDBT YNPaXKHW yCNeLHo NpaBoTo CY Ha OCMopBaHe, CTpaHaTa, KOATO Ce e Bb3Mon3Basa oT CcrnopHaTa
chenka, Tpsbea fa BbpHE BCUYKO, KOETO € 6110 OTHETO OT UMYLLLECTBOTO Ha HEMIATEXOCNOCOOHNS ANTBXXHUK B
pe3yNTaT Ha CAefikaTa. AKO TOBa He € Bb3MOXXHO [ia CTaHe B HaTypa, CMHAUKBLT TpabBa fa naatu
obesweTeHne. CbOTBETHO CMHAMKBT MOXE Aa NPeAsBn UCK 3a NPUHYAUTENHO U3NbJIHEHUE Ha NPaBOTO Ha
Bb3CTaHOBABaHe Ha COBCTBEHOCTTa M fa Ce MO30Be Ha TOBa MPaBO CPeLly €BEHTYasIHN HAaCPELLHN NCKOBE,
npeasBeHn OT AafeH KpeanTop. B cnyyan Ye nonyvyaTensaT Ha nossaTa no cunaTa Ha ocnopuma chLenka
BBH3CTaHOBM NOJTYYEHOTO UMYLLLECTBO, EBEHTYAJIHUAT HAaCPELLEH UCK, KONTO TON 61 MOrbn a npenssu, ce
Bb306HOBSBa (4/1eH 144 oT InsO).

3a fa nogsiexxu Ha ocnopBaHe, AadeHa CAefKa, CKoYeHa npeaun obpa3yBaHeTo Ha MPOU3BOACTBO MO
HeCbCTOATENHOCT, TPsAbBa Aa oweTsaBa 0bnkHoBeHNTe KpeanTopm (4neH 129 ot InsO) n fa e n3NbJHEHO eaHO
OT OCHOBaHMATa, NpeasuaeHn B YneHose 130—136 ot InsO. Bcekn npaBeH akT, T.e. BCAKO AENCTBME
(BkNOYMTENHO be3pnencTBMe, YneH 129, naparpad 2 oT InsO), KoeTo nopaxk/ia NpaBHU NoCAeanLM, MOXe [a
6bae ocnopeHo (PenepaneH cbf, peleHune oT 12 despyapun 2004 r. — IX ZR 98/03 — Touka 12). OcBeH ako B
Kogekca He e npedBUAeHO APYro, HAMa 3Ha4YeHne fanu NPaBHUAT akT € U3BbPLUEH NO MHULMATMBA Ha
ANbXHMKa. OCBEeH ToBa Aanv AeACTBMETO € 0T AOMOBOPHO WM OT NPaBHO eCTeCTBO CbLUO HE e peLuaBall
hakTop (PepepaneH cbp, peweHne ot 7 man 2013 r. — IX ZR 191/12 — Touka 6).

OcHoBaHue 3a oCnopBaHe Ha cAesika CblUeCTBYBa No-CreLnasHo npu:

e MoJ3a, NpefocTaBeHa 6e38b3Me3QHO OT CTPaHa Ha AbXXHMKA, OCBEH aKO TOBa HE e CTaHaso MoBeYe oT
4 roavHn Npeamn nofasaHe Ha MonbaTa 3a obpa3yBaHe Ha NPOM3BOACTBO MO HECHCTOATENHOCT (4neH 134
oT InsO);

e MpPaBeH aKT, N3BbPLUEH OT ASbXXHMKa npe3 nocnegHute 10 roguHn npeam nogasaHeTo Ha MonbaTa 3a
obpa3yBaHe Ha NPOM3BOACTBO MO HECBLCTOATENHOCT U Lensw, fa OWweTn KpeanTopuTe, B Ciyvan ve
JpyraTa CTpaHa e 3Haesna 3a HaMepeHNeTo Ha ANbXHKKa (4neH 133 oT InsO). CpoKbT € caMo 4 roanHu,
aKO0 aKTbT JaBa Bb3MOXHOCT Ha fipyraTa CTpaHa fla NpefocTaBn obesnevyeHne nam nnallaHe;

e MpaBeH aKT, OCbLLECTBEH OT ANbXHUKA B NOCNeAHUTe 3 Mecella npean nogaBaHeTo Ha MonbaTa 3a
obpa3yBaHe Ha NPOM3BOACTBO MO HECLCTOATE/IHOCT, KOWTO NPSIKO OLLIETSABA KPeaMTopuTe, ako
ANBXHUKBT Beve e bun HennaTexocnocobeH 1 apyraTa cTpaHa e 3Haena 3a ToBa (4neH 132, naparpad
1, To4ka 1 oT InsO);

e MpaBEeH aKT, Ype3 KONTO Ha 0OMKHOBEH KPeaUTop Ce nNpefocTaBs obesneyeHme nam yooBiaeTBOPEHME, Ha
KOETO TOM HAMa NPaBo, ako TO3M aKT € M3BbPLUEH MPe3 NoCaeAHUsA MeceL, Npeamn NogaBaHeTO Ha
mMonbaTa 3a obpa3syBaHe Ha MPON3BOLACTBO MO HECHCTOATENHOCT (4neH 131, naparpad 1, Touka 1 oT
Ins0O);
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® MpaBEeH aKT, Ype3 KONTO Ha 0OMKHOBEH KpeauTop Ce NpeaocTaBs obe3neyeHne uan yaooBneTBOPEHNE, Ha
KOETO TOW HsiIMa NpaBo, ako TO3M aKT e U3BbPLUEH Npe3 nocnefHuTe 3 Mecela npean nogaBaHeTo Ha
MonbaTa 3a obpa3yBaHe Ha MPOU3BOLACTBO MO HECHCTOATENHOCT U AJTbXHUKBT € bun
HenjaTeXxocrnocobeH KbM MOMEHTa Ha TO3M aKT, a ApyraTa CTpaHa e 3Haena 3a Tosa (41eH 130,
naparpad 1, Todyka 1 ot InsO).

B Te3u CNy4daun KaKTo ONBbXHUKDBT, TaKa U NoJly4aBalLUAT NoN3aTa KPeanuTop Mo)Ke OCBEH TOBa Oa NnoHece
HaKa3aTesiHa OTroBOPHOCT (4neHoBe 283—283d oT Haka3aTenHMsa KOGEKC).

Mpoun3BoACTBa MO HECHCTOATENIHOCT CpeLLy I'IOTpe6I/ITEJ'I

Mpon3soacTBaTa NO HECLCTOATENHOCT cpewy noTpebutenn (Verbraucherinsolvenzverfahren) ce npunarart 3a
pr3nyYeckn nmua, KOUTO He U3BBPLLBAT U HE Ca N3BBPLUBAJIM CTOMAHCKA AENHOCT KaTO CaMOCTOSATESIHO 3aeTK
JIMLA UM KOUTO Ca U3BbPLUIBAAM CTOMAHCKA AEMHOCT KaTo CaMOCTOATE/IHO 3aeTu /inLa, HO YnNeTo UHAHCOBO
MoJIOXXEHNE e NoJ KOHTPOJ U CPeLLy TAX HAMa MCKOBE BbB Bpb3Ka C TPY0BM NPaBoOTHOLIEHMA (4neH 304,
naparpad 1, nbpeo n3peyerue ot InsO). 3a pa3simka OT CTaHAAPTHOTO NMPON3BOACTBO MO HECHCTOATE/HOCT,
aKLEHTBbT TYK He e BbpXy ocpebpsBaHETO Ha MMYLLLECTBOTO, @ BbpXy 0CBOB0OXXAaBaHETO Ha NoTpebutens ot
OTrOBOPHOCT 3a 3afb/IKEHNETO.

MpouenypaTa ce pa3nn4yaBa OT CTaHAAPTHaTa, NPeAn BCUYKO KOraTo MoabaTa ce Nofasa OT CaMUst ATbXKHUK
WK 3ae[HO C ApYru fnLa. B To3u cyvaii pelleHneTo 3a obpasyBaHe Ha MPOM3BOACTBOTO MO HECHCTOSTENHOCT
Ce NpeALWecTBa OT W3BbHCHAE6Ha (ha3a, HaCoYeHa KbM MOCTUraHe Ha Copa3yMeHue C KpeamTopuTe no
OTHOLLUEHME Ha ypeXJaHe Ha 3aflb/KeHMETO Bb3 0CHOBA Ha nJiaH (4neH 305, naparpad 1, Touka 1 oT InsO).
AKO ONWTBT 3@ NOCTUraHe Ha U3BBHCHAEOHO CropasyMeHne e HeyCneLleH, ATbXHUKBT MOXe [a nodage Mosba
3a obpa3yBaHe Ha NPOV3BOACTBO MO HECHCTOATENHOCT.

Cnepga eTan, no BpeMe Ha KonTo obpa3yBaHeTO Ha MPOM3BOACTBOTO CE CAMPA MU CbAbT N0 HECHCTOATENHOCTTA
npeLocTaBa Bb3MOXHOCT Ha KpeauTopuTe Aa ce CnopasyMeaT C AJTbXHUKA OTHOCHO MJjlaHa 3a ypexaHe Ha
3agb/KeHuaTa (Schuldenbereinigungsplan). AKo NNaHbT 33 ypexxaaHe Ha 3a4bJ/IKeHNsATa Ce OCbLLECTBM,
B3eMaHMATa Ha KpeauTopuTe ce ypexaaT caMo Bb3 OCHOBA Ha TO3M NaH, KOWTO UMa U3NbJHUTENHATa Chla Ha
criopa3yMeHune, MoCTUrHaTo B paMKNTe Ha CbaebHOo Npon3BoacTBo (Prozessvergleich) (4wneH 308, naparpad 1,
BTOPO n3peyeHue oT InsO). MonbaTa 3a obpasysaHe Ha NPOU3BOACTBO NO HECHCTOATENHOCT 1 MonibaTa 3a
ocBobo)xaBaHe OT OTFOBOPHOCT 3a OCTaTbYHMA ABAr Ce cHMTaT 3a oTTerneHn (4neH 308, naparpad 2 ot InsO).
AKo He b6bJe [Or0BOPEH MAaH 3a ypexaaHe Ha 3a4b/KeHusTa, obpasyBaHeTo Ha MPOM3BOACTBOTO MO
HeCbCTOATEIHOCT Ce Bb30OHOBABA.

MNMocnegHa akTyanmsauusa: 11/09/2024

BepcusTa Ha HALMOHANHUSA €31K Ha Tas3u CTPaHWLa Ce Noaabp>Ka 0T CbOTBETHOTO 3BEHO 33 KOHTAKT KbM EBponeinckaTa
cbaebHa Mpexa. MpeBoauTe ca HamnpaBeHn oT EBponeiickaTa KOMUCKS. Bb3MOXHO € eBeHTYasIHU NPOMEHU, BbBEIEHU B
OpWrviHanNa oT KOMMETEHTHUTE HALMOHA/IHM OpraHu, BCe OLle [ia He Ca 0Tpa3eHu B npesoauTe. HUTo ECM, HUTO
EBponeiickaTa KOMUCHKS NMOeMaT KakBaTo 1 Aa € OTrOBOPHOCT MO OTHOLLIEHWE Ha H(OPMaLMSaTa UIU JaHHWUTE, KOUTO ce
CbABPXKAT UK Ca CMOMEHATM B TO3M [OKyMeHT. Mons, nocetete pybpukaTa ,MpasHa uHdopmauus”, 3a na suanTe
npaBusiaTa 3a aBTOPCKMTE NMpaBa 3a AbP>KBaTa-4eHKa, 0TFrOBOPHA 3a Ta3u CTpaHuLa.
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