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Executive Summary

1. Transposition deficiencies

Although the Directive has been transposed in all member states, the analysis has revealed

many transposition deficiencies with regard to some of the details. The following examples

could constitute potentially significant transposition deficiencies:

No duty to include in the brochure the deadline for informing the consumer in the
event of cancellation where the minimum number of participants is not reached in
SWEDEN (Art. 3(2)(g)).

Duty to provide information about passport and visa requirements only for own
citizens (CZECH REPUBLIC), citizens or residents (CYPRUS), citizens of the member
state where the package is offered (AUSTRIA, GERMANY). This is contrary to Art.
4(1)(a) of the Directive, which requires this information with regard to all nationals of
the member state(s) concerned.

No formal requirement regarding the information to be given before the start of the
journey (Art. 4(1)(b)) in ESTONIA and GERMANY.

No requirement for details to be provided about the place to be occupied by the
traveller (Art. 4(1)(b) no. (i) in CZECH and ITALIAN law.

Delaying the point at which the necessary elements of the contract must be
communicated in AUSTRIAN and GERMAN law (instead of “before conclusion of the
contract” as stated in Art. 4(2)(b), the confirmation document including certain
elements must be handed over to the traveller “at or immediately after conclusion of
the contract”).

Several member states still have limitations on the insurance sum to be paid despite

the ECJ ruling in the Rechberger case.
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2. Enhancement of protection

a. Extension of scope

Some national laws provide for a wider scope in the field of package travel, for example by

broadening the:

Notion of ‘organiser’ (Art. 2(2)); e.g. inclusion of persons operating occasionally.
Notion of ‘package’ (Art. 2(1)); e.g. extension to travel contracts containing only one
service, extension to combined trips of a duration of less than 24 hours or without

overnight accommodation.

b. Use of minimum clause

Most member states made use of the minimum clause. Key examples are listed below:

Art. 3(2): additional requirements concerning the brochure (e.g. manifold additional
information to be included, compulsory provision of a brochure).

Art. 4(1)(a): additional information requirements before conclusion of the contract
(e.g. optional insurance, price of the package, security for money paid in the event of
insolvency).

Art. 4(1)(b): increase in information requirements before the start of the journey.
Additional information requirements (e.g. details of the package).

Setting a time limit for provision of this information (e.g. at the latest 7 calendar days

before departure).

Art. 4(2): additional elements to be included in the contract (e.g. conditions for
cancellation by the traveller or organiser and/or retailer, maximum amounts for
possible claims by the agency); stricter formal requirements for the contract (e.g. only
“in writing” instead of also “such other form as is comprehensible and accessible to
the consumer”).

Art. 5: liability (e.g. extension of compulsory cover for the organiser/retailer, direct
insurance claim for the consumer against the insurer in cases of improper performance
or non-performance of the contract, even where the organiser/retailer is not insolvent).
Art. 5(4): no transposition of the provision requiring that the consumer communicate
any failure in the performance.

Art. 7: additional refund (e.g. other needs resulting from non-performance).
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3. Use of options

The majority of member states made use of the options provided for in the Directive:

Art. 5(2) sent. 4 (scope for limiting compensation in accordance with international
conventions) has been transposed by the vast majority of member states (21).

Art. 5(2) sent. 4 (scope for limiting compensation under the terms of the contract for
damages other than personal injury) has also been transposed by the majority of

member states (18), but with great variations in detail.

4. Inconsistencies or ambiguities

Some potentially significant inconsistencies or ambiguities in the Directive are:

The use of the term ‘pre-arranged’ in the definition of ‘package’ (Art. 2(1)) is
misleading because the ECJ (C-400/00 — Club-Tour) has clarified that combinations of
tourist services tailored by a travel agency to the specific requests of the consumer are
also covered.

The notion of ‘organiser’ (Art. 2(2)) does not tally with the commonly used definition
of “acting professionally in the course of his business” and also includes private
persons and not-for-profit organisations; the exact meaning of acting “occasionally” is
unclear.

The notion of ‘consumer’ (Art. 2(4)) deviates substantively from the definition in the
other consumer protection directives.

By using the wording “organiser and/or retailer”, the Directive did not clearly decide
whether the organiser, the retailer or both carry obligations vis-a-vis the consumer.
This decision is left to the member states’ discretion. They have to ensure that at least
one of the two is liable in any case. The member states’ transposition laws do not only
show great differences, but have also created many uncertainties. Especially in those
member states that provided for a different and separate liability for the organiser and
the retailer (with each of them being liable for problems occurring in their respective
spheres), it may be rather unclear who is liable for what.

Unclear formal requirements for the information due under Art. 4(1)(a) and (b) (“in

writing or any other appropriate form”).
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Unclear formal requirements for the contract in Art. 4(2) (“in writing or such other
form as is comprehensible and accessible to the consumer”; “copy of these terms”).

It is unclear whether exemptions from information requirements in the case of last-
minute contracts are applicable only with regard to Art 4(2)(b), or also with regard to
other information duties (in particular Art. 4(1)).

The wording in Art. 4(3) (“having given the organiser ‘or’ the retailer reasonable
notice”) does not clarify whether the member states or the consumer may choose the
addressee. Moreover, it is unclear whether “reasonable notice” just refers to a
reasonable period of time, and indeed how long such a period should be.

It is unclear whether Art. 4(4) (“upward ‘or’ downward revision”) requires
transposition to deal with both possibilities (and not only with the possibility to
increase [and not to decrease] the price).

The use of the term “withdrawal” in Art. 4(5) and (6) may be confused with the
‘cooling-off periods’ provided for in other Directives, which are commonly described
as a “right of withdrawal”.

In Art. 4(7), it 1s unclear whether the duty to compensate the consumer “where
appropriate” constitutes an independent specific liability rule or just refers to the
general rule in Art 5(2) of the Directive.

Article 5 does not explicitly state that — according to the ruling of the ECJ in the
Simone Leitner case — the consumer must also have a right to compensation for non-
material damage and, in particular, that such compensation can arise from the loss of
enjoyment the consumer has suffered because of the improper performance of the

travel contract.

5. Gaps in the Directive

The analysis of the way in which the Directive has been transposed in member states did not

reveal substantial gaps. Although some member states broadened the scope of their travel

laws in different respects, these findings do not lead to the conclusion that there is an urgent

need to extend the scope of the Directive. However, some contributors suggested some

extensions to the scope (e.g. one-day trips, conferences, flights) or new protection instruments
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(e.g. the insertion of general rules on cancellation fees if the consumer cancels without a

justified reason).

6. Potential barriers to (cross-border) trade

The following examples are quite likely to cause barriers to trade in the European market:

Additional elements to be included in the brochure (Art. 3(2)) or the contract (Art.
4(2)) diverging across different member states.

Additional information to be provided before the contract is concluded (Art. 4(1)(a))
and before the start of the journey (Art. 4(1)(b)).

Stricter formal requirements in member states with regard to the information due
under Art. 4(1) (e.g. information must solely be “in writing”).

Stricter formal requirements in member states with regard to the contract pursuant to
Art. 4(2)(b) (e.g. contract must solely be set out “in writing”).

Substantial differences in member states’ laws concerning the possibility to limit
compensation in the case of damages resulting from non-performance or improper
performance of services included in the package. These differences leave organisers
and retailers who want to market package tours in several member states practically no
choice other than to refrain from agreeing any compensation limits.

Substantial differences in the obligations for retailers in member states. These mean,
on the one hand, that, in some member states, all the organiser’s duties are imposed
upon retailers who sell packages for foreign organisers and, on the other hand, that a
consumer who purchases a package organised by a foreign organiser in his home
country might only have the right to claim against the foreign organiser (although,
under Art. 5 of the Rome Convention, this is generally governed by the law of the

country in which the consumer has his habitual residence).

7. Conclusions and recommendations

In order to remove ambiguities, inconsistencies or barriers to trade, the following issues could

be considered:
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Definition of ‘package’: inclusion of tailor-made packages offered by travel agencies
according to the ECJ ruling in Club-Tour. This would mean deleting the misleading
term “pre-arranged”; should there be a political decision to extend the scope, this
could, in particular, include packages with a duration of less than 24 hours or without
overnight accommodation.

Definition of ‘consumer’: bringing the definition into line with other definitions in EC
consumer law.

Definition of ‘organiser’: bringing the definition into line with other definitions of
“professional” or “supplier” in EC contract law, thereby also deleting the phrase
“other than occasionally”.

Clarification that the organiser is obliged and liable in all cases and that it is left to
member states to determine whether the retailer is jointly liable.

Definition of the terms “in writing” or “any other appropriate form” in Art. 4(1)(a) and
(b), as well as of “in writing or such other form as is comprehensible and accessible to
the consumer” and “copy of these terms” in Art. 4(2), thereby possibly making use of
the definition of “another durable medium” as per Art. 2(f) of Directive 2002/65. This
would also adapt the Directive to the requirements of e-commerce.

Clarification of whether, in the case of last-minute contracts, exemptions from
information requirements may also be permissible with regard to Art. 3(2) (brochure)
and Art. 4(1)(a) (information to be provided before conclusion of contract).
Clarification that the wording in Art. 4(3) (“having given the organiser ‘or’ the retailer
reasonable notice”) leaves the choice of addressee to the consumer (and not to the
member states); moreover, clarification of whether “reasonable notice” just refers to a
reasonable period for giving notice, and of how long such a period should be; finally,
clarification that member states do not have to introduce a formal requirement (e.g. in
writing) for the notice.

Clarification that the transposition of Art. 4(4) (“upward ‘or’ downward revision”)
must deal with both possibilities (replacement of ‘or’ by ‘and’).

Clarification of whether in Art. 4(7) the duty to compensate the consumer “where
appropriate” constitutes an independent specific liability rule or just refers to the

general rule in Art. 5(2) of the Directive.
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e C(larification that Art. 5 also grants a right to compensation for non-material damage,
in particular, that such compensation can arise from the loss of enjoyment (Simone
Leitner).

e Regulation of the possibility to contractually limit compensation in the case of
damages resulting from non-performance or improper performance of services
included in the package in Art. 5(2).

e Insertion of a general provision obliging member states to ensure that adequate and
effective means exist to ensure compliance with the Directive in the interests of

consumers.

In order to ensure that the member states can no longer introduce or maintain additional
protection instruments and thereby create barriers to trade, it might be worth considering
full harmonisation in the most sensitive areas like pre-contractual information duties,
brochures and formal requirements for information duties. This might also cover

contractual exclusion clauses.
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I. Member state legislation prior to the adoption of the Package Travel Directive

Prior to the adoption of Directive 90/314, only a few European countries had directly
legislated in the field of travel contracts. Of course, general rules and principles of contract
law (e.g. with regard to the quality of the goods or services provided, information duties,
doctrine of misrepresentation) were applicable to package travel agreements, inter alia, in
AUSTRIA, DENMARK, FINLAND, IRELAND, LATVIA,I MALTA,2 the NETHERLANDS, POLAND,

SLOVAKIA and the UNITED KINGDOM.

Some member states had individual acts regulating travel contracts. However, national rules
in this area differed substantially, both in terms of coverage and detail. In 1973 and 1977,
ITALY ratified the International Convention on Travel Contracts (CCV). This convention
provided comparable consumer protection to that afforded under the Directive with regard to
the travel organiser’s liability.3 In BELGIUM, travel contracts were also regulated by the CCV
and, in certain respects, by the Trade Practices Act.” The latter banned misleading information
and listed in detail the information the consumer had to be provided with. In FRANCE, there
were some regulations comparable those in Directive 90/314 concerning information duties,

pricing, reimbursement requirements, organiser’s liability and the travel guarantee fund.

In BULGARIA a Law on Tourism was adopted first in 1998. It regulated travel contracts only
cursorily. In fact the did not provide special provisions on package travel contracts. Only
general contract law and special regulations on train, motorway, shipping and air traffic were
applicable. In ROMANIA, Government Ordinance 107/1999 implementing Directive 90/134

came into force in 1999. Before 1999 general contract law was applicable.

! Until the adoption of the “Tourism Law’ on 17 September 1998, no special regulation existed regarding tourism
and package travel contracts. Thus, the Civil Law “Law of Obligations” applied as general legal rules for the
particular contractual relationships.

* Prior to the Package Travel Regulations enacted in 2000 in order to transpose Directive 90/314, no specific
rules existed and the primary rules of contract law in the Maltese CC were applicable.

? Directive 90/314 was initially implemented by Decree 111 of 17 March 1995 concerning “all-inclusive” travel
packages, holidays and excursions. The field of package travel is now regulated in Art. 82 et seq. of the
Consumer Code.

* Trade Practices Act of 14 July 1991.
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Before the Directive was transposed, SLOVENIAN law had, in general, similar provisions to
those currently in force. The current “Code of Obligations” is based on the former Law of
Obligations and only minor insertions were needed in order to achieve compliance with the
Directive. Whereas GREEK legislation obliged travel agencies to provide the consumer with a
minimum level of information, which had to be signed by both contractual parties,
HUNGARIAN law only regulated the financial aspects of package travel in two decrees. These
included provisions for cover in the event of the organiser’s insolvency to be provided via

insurance payments or cash deposits.

PORTUGUESE law had already had for some time specific rules dealing with travel organised
within its borders,” although these did not give any definition of a ‘consumer’, but used the
term ‘“client” instead. In SPAIN, before the introduction of the Directive, administrative
regulations governing package travel contracts were in place, but no private law existed in this
field. Nevertheless, the administrative regulations had some impact in private law, since they
were included in travel contracts concluded under the general rules governing contracts for

accommodation, transport or service hire.

In 1979, GERMANY introduced a sub-chapter on package travel contracts in §§ 651a-k of the
Civil Code (CC). However, these provisions did not afford the same standard of consumer
protection as the Directive because, for instance, they did not lay down many information
requirements, nor any effective security provisions should the tour organiser become

insolvent.

Non-binding guidelines in the field of package travel existed in AUSTRIA, DENMARK,
FINLAND and SWEDEN. The Austrian “general travel conditions”, partially regulating the
Directive’s content (e.g. information duties, conditions for a price revision), received the
status of “soft law” and could be voluntarily respected by travel agencies and organisers.
Moreover, a legal duty to indicate the acceptance of all or some of the conditions was
imposed on the organiser. In Denmark, guidelines on travel advertisements were issued by a
Consumer Ombudsman under the Marketing Practices Act, while problems could be brought

before the Travel Arbitration Court, a private complaints board. The Finnish Consumer

> Rules amended by the time of accession by Decree-Law 264/86.
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Agency produced non-binding guidelines concerning the marketing of package travel, which
included especially detailed provisions on information brochures and pre-contractual
information. Despite its non-binding character, any marketing material contravening the
guidelines could be deemed an unfair commercial practice as defined in Chapter 2 of the
Consumer Protection Act.® Moreover, the Consumer Protection Act was also applicable to
travel packages, thus meaning that the general marketing provisions also applied to the
regulation and amendment of contract terms. In Austria, a “Travel Guarantee Fund” was
created in 1986 and could be joined on a voluntary basis. In Denmark, a comparable fund was
established by an Act of Parliament in 1979, and in Finland, under the Travel Agency
Regulation, travel agencies were obliged to pledge collateral in order to refund customers in
the event of insolvency. Sweden indirectly protected consumers via general agreements on
package travel negotiated by the Swedish Consumer Agency with the major Swedish travel
organisations. Any violation of these agreements by a professional was deemed unfair,

meaning that the provisions on unfair consumer contracts were applicable.

® Consumer Protection Act 20.1.1978/38.
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I1. Scope of application

1. Consumer

The definition of a ‘consumer’ in Directive 90/314 deviates substantively from the definition
commonly used in other consumer protection directives.” The consumer is usually
characterised as a “natural person acting for purposes outside his/her professional activity”.
The definition of ‘consumer’ used in Art. 2(4) of the Directive is, however, divided into three
parts: any “person who takes or agrees to take the package ('the principal contractor’) (...) any
person on whose behalf the principal contractor agrees to purchase the package (‘the other
beneficiaries') or any person to whom the principal contractor or any of the other beneficiaries

transfers the package ('the transferee')”.

Unusually, the notion of ‘consumer’ is not explicitly limited to “natural” persons, but includes
any person taking the package. Thus, the Directive’s notion of a “consumer” seems to

encompass legal persons as well as tradesmen concluding a contract for business purposes.

a. Transposition in general

In transposing the Directive, the vast majority of member states integrated the definition into a
special Act. Only some countries included the definition in existing legislation, namely

GERMANY and the NETHERLANDS in their Civil Codes and ITALY in its Consumer Code.

The majority of member states adopted the structure of the Directive’s definition. However,
about a quarter of member states have not used any definition, but refer only to the main

contracting party.

" For more detail, see Part 3.A.
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Table: Use of the definition’s elements

Tripartite definition AT, BG, CY, CZ,8 DK, EL, ES, FI, IE, IT,
MT, NL, PL, RO, SE, SK, UK (15)

Bipartite definition (main contract partner and | BE, LV (2)

other beneficiaries)

Single definition (main contract partner) HU, LT (2)

No legal definition at all EE, FR, DE, LU, PT, SL (6)

The term ‘consumer’ has only been used in some member states (e.g. BULGARIA, CYPRUS,
GREECE, IRELAND, MALTA, SPAIN and the UNITED KINGDOMQ). Two thirds of member states
have used a different term in implementing the Directive. The terms used in lieu of
“consumer” vary from ‘traveller’ (e.g. AUSTRIA, ESTONIA, GERMANY, the NETHERLANDS,
SWEDEN), ‘purchaser’ (FRANCE, LUXEMBOURG, SLOVAKIA), and ‘customer’ (the CZECH

REPUBLIC, DENMARK, POLANDIO), to ‘client’ (LATVIA, PORTUGAL) and ‘tourist’ (LITHUANIA) .

It is evident that many member states have tried to avoid the term ‘consumer’ in the field of
Package Travel in order not to contradict the commonly used notion of consumer. EC law
apparently uses the notion of ‘consumer’ inconsistently and leaves it up to member states to
find a solution for transposing the different content of the term. Sometimes, national
legislation therefore also uses the ‘consumer’ definition inconsistently. As such, it is not easy
to identify a general scheme or principle throughout the EU determining who is actually

protected in the field of Package Travel.

¥ Seemingly, some changes have been made in the regulation of package travel. This may lead to some
amendments with regard to the information about the CZECH REPUBLIC.

? Regulation 2(2) of the Package Travel, Package Holidays and Package Tour Regulations 1992 modifies the
meaning of ‘consumer’ (i.e. different for the definition of ‘contract’) and is also used as shorthand (“as the
context requires”).

' In the latest version of the Act on Tourist Services of 29 August 1997 in force since 1 January 2006, there is
still no definition of ‘consumer’. Instead, the Act uses three notions: ‘tourist’, ‘visitor’ and ‘customer’, the latter
being defined as a person who enters into a contract that is not part of his economic activity (Art. 3(11): a person
who, acting outside the scope of his business, is willing to conclude, or has concluded, a contract for tourist
services in his own name or on behalf of another person; a person for whom such a contract has been concluded
or a person to whom the rights to use the tourist services under the contract concluded previously have been
transferred).
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Table: Use of terms

Consumer BG, CY, EL, ES, IE, IT, MT, RO'"*, UK (7)
Traveller AT, BE, EE, DE, FI, HU, NL, SE, SL (9)
Purchaser FR, LU, SK (3)

Customer CZ,DK, PL (3)

Client LV, PT (2)

Tourist LT, RO*(2)

* more than once

b. Transposition in particular

Despite variations in the wording, the majority of national laws seem to mirror largely the

content of the Directive’s definition and especially, seem to include its second and third parts.

About one third of member states have not legally defined the notion of “consumer”, but

rather refer only to the contracting party (‘traveller’, ‘purchaser’ or ‘passenger’) without

further clarification (e.g. GERMANY, FRANCE, LUXEMBOURG, SLOVENIA).

Table: Transposition method

The principal

contractor

The other

beneficiaries

The transferee

Substantively

equivalent to the

AT."” BE, BG, CY,
CZ, DK, EL, ES,

AT, BE, BG, CY, CZ,
DK, EL, FI, IE, IT,

AT, BE, BG, CY, CZ,
DK, EL, FI, IE, IT,

Directive FL,"” HU, IE, IT, LV, | MT, NL, RO, SK, SE, |MT, NL, RO, SK, UK
MT, NL, RO, SE,|UK ((16) (15)
SK, UK (19)

Variations LT, PL (2) ES, PL (2) ES, PL (2)

Not explicitly HU, LT,LV (3) HU, LT, LV, SE (4)

"' The definition in Art. 2(4) Law 631 of 16 November 2001 uses the term ‘consumer’ while other regulations,
e.g. Art. 15 of the same law, mention the term ‘tourist’.
12 Consumer Protection Act, § 31b(2)(3). Furthermore, § 2 no. 4 and no. 5 of the Regulation on travel agencies
implementing Art. 7 of the Directive 90/314 explicitly limits the notion of traveller to persons who make the

booking.

¥ According to the explanatory memorandum of the law, the definition of ‘traveller’ covers all three parts of the

definition.
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transposed

No legal definition at|EE, FR, DE, LU, PT," SL" (6)
all

aa. The principal contractor

In contrast to the Directive, POLAND excludes professionals from the definition, thus possibly
contradicting the Directive’s definition. GERMAN Jlaw'® only mentions the ‘traveller’ as one of
the contracting parties, i.e. a person concluding a travel contract in his/her own name, even
though he/she does not make use of the travel service his/herself. This is essentially the same
in the CzECH REPUBLIC and the NETHERLANDS,'’ where the ‘traveller’ is simply the other
party to the contract. In FRANCE'® and LUXEMBOURG, " the law only mentions the notion of
‘purchaser’, whereas HUNGARIAN® and ESTONIAN®' law opt for the term ‘traveller’. In
SLOVAKIA, the ‘purchaser’ is a person who concludes a contract with the travel bureau.
LITHUANIA introduces a new definition, which deviates significantly from the ‘consumer’
definition in the Directive. Lithuanian law?> uses the term ‘tourist’, defined as “a natural
person who, for family, professional, business, ethnic, cultural, recreational, health, religious
or special reasons, travels within a country or other countries and remains for at least one
night, but no longer than one year, outside his permanent place of residence if this is not for

the purposes of study or paid work”.

Table: National transposition

' Portuguese law uses exclusively the term ‘client’.

' In Slovenian law, no explicit definition of a ‘consumer’ is given; it only mentions the rights and obligations of
the “passenger/traveller” without further explanation. It is accepted, that, under the Code of Obligations, the
traveller might be any person (therefore the traveller-organiser relationship is not limited to the consumer-
professional relationship).

'“CC § 651a(1).

7CC Book 7 Art. 500(1)(a).

** Tourism Code, Art. L 211-11.

19 Package Travel Act, Art. 8.

%0 In Hungarian legislation, the principal contractor is referred to as the ‘traveller’.

2 Law of Obligations Act, Art. 866(1).

2 Law on Tourism, Art. 2(14).
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Substantively equivalent to the Directive AT, BE,23 BG, CY, CZ, DK, EL, ES,24 FI,
HU, IE, IT, LV, MT, NL, RO, SE, SK, UK
(19)

Variations: exclusion of professionals PL (1)

Variations: concept of tourist LT 1)

No legal definition at all EE, FR, DE, LU, PT, SL™ (6)

bb. The other beneficiaries

About half of member states have introduced a similar notion of ‘the other beneficiaries’ into
their concept of consumer. Again, POLISH law explicitly excludes professionals, whereas
SPANISH law deliberately omitted legal persons from the definition. LATVIAN law uses a
different expression from the one in the Directive: anyone who purchases a package tourism
service on behalf of a third person is protected instead of “on whose behalf the principal
contractor agrees to purchase the package” as per the Directive’s definition.” In a number of
member states (ESTONIA, FRANCE, GERMANY, LUXEMBOURG, PORTUGAL, SLOVENIA), there is
no legal transposition of this part of the definition. In Germany, only persons with their own
claim are explicitly mentioned. Nevertheless, because the concept of a contract for the benefit
of a third party is applied, even those without their own rights (such as travelling relatives),
are protected. SWEDISH law?’ defines “anyone who purchases a package tour, either directly
or through a third party” as a ‘traveller’. Thus, persons on whose behalf the traveller
purchases a package tour are also indirectly included in the definition. In SLOVAKIA, a person

for whose benefit the tour contract is concluded is also included in the definition.

Table: National transposition

* In Belgian law, there is no explicit reference to “agrees to take the package” as per the Directive.

 The legal text explicitly mentions natural and legal persons.

» Only the term ‘traveller’ is mentioned in Slovenian law (indirectly defining it as the person to whom the
organiser is obliged to supply a package) whereas principal contractor, transferee and beneficiaries are not
mentioned.

% It is unclear whether this definition also covers the beneficiary of a travel package purchased by a third person.
7 § 3(3) Package Tours Act 1992:1672.
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Substantively equivalent to the Directive AT, BE, BG, CY, CZ, DK, EL, FI, IE, IT,
MT, NL, RO, SK, SE, UK (16)

Variations: exclusion of legal persons ES (1)

Variations: exclusion of professionals PL (1)

Not explicitly transposed HU, LT, LV 3)

No legal definition at all EE, FR, DE, LU, PT, SL (6)

cc. The transferee

The notion of the ‘transferee’ has been introduced into national legislation by the vast
majority of member states, though with different methods. In those member states that have
not explicitly transposed this notion, it is possible that the transferee is indirectly covered
under general rules of contract law. For instance, under GERMAN and SLOVAKIAN law, the
rules governing assignment or transfer of a contract ultimately mean that the transferee is
considered as the traveller and therefore protected as such. BELGIAN law indirectly covers the
transferee by including “everyone who benefits from the contract (...) whether or not he
concluded the contract himself”.”® FINNISH law® also indirectly includes this third part of the

<

Directive’s definition by characterising the ‘traveller’ as a person “who has the right to
participate in a holiday on the basis of a contract that some other person or corporate body has
concluded”. Again, the SPANISH legislator opted to omit legal persons from the definition. The
SLOVAKIAN definition of ‘purchaser’ includes the person to whom the tour is transferred
according to the terms of the CC. In CZECH law, the ‘transferee’ is a person who takes the

package instead of the primary customer — he becomes the ‘customer’ himself from the date

on which the travel agency receives notification of the transfer.™

Table: National transposition

* Article 1, sent. 1(5) of the Act of 16 February 1994 regulating package travel contracts and travel
intermediation contracts.

9§ 3(2) Package Travel Regulation 28.11.1994/1079.

30 CC sec. 8521(1).
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Substantively equivalent to the Directive AT, BE, BG, CY, CZ, DK, EL, FI, IE, IT,
MT, NL, RO, SK, UK (15)

Variations: exclusion of legal persons ES (1)

Variations: exclusion of professionals PL (1)

Not explicitly transposed HU, LT, LV,” SE’* (4)

No legal definition at all EE, FR, DE, LU, PT, SL (6)

2. Organiser

According to Art. 2(2) of the Package Travel Directive, an ‘organiser’ is a person who, other
than occasionally, organises packages and sells or offers them for sale, whether directly or

through a retailer”.

It should be noted that this definition refers to the definition of ‘package’ and that the ECJ, in
its ruling in C-400/00 — Club-Tour, held that, with regard to this definition, the term must be
interpreted so as to include holidays organised by travel agents at the request of, and in
accordance with, the specifications of a consumer. This ruling explicitly includes
combinations of tourist services put together at the moment the contract is concluded between
the travel agency and the consumer. As such, the term ‘organiser’ does not only cover the
typical tour operators selling pre-arranged packages via travel agencies and other retailers.
Travel agencies or internet platforms which, at the specific request of the consumer,
spontaneously combine several tourist services, such as flights and hotel accommodation,
offered by different service providers and thereby fulfil the definition of ‘package’, are

covered by the notion of ‘organiser’.

Unlike other consumer protection directives where the term “trader” (or similar) is used -
defined as the person acting within his/her professional activity - the definition of ‘organiser’
in the Package Travel Directive comprises all persons not acting ‘occasionally’. Thus, on the

one hand, its scope covers both natural and legal persons. On the other hand, not only

' It is unclear whether the definition of ‘client’ also covers the transferee of a travel package purchased by a
third person.
2 1t is unclear whether the definition of ‘traveller’ also covers the transferee of a package tour purchased by a
third person.
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tradesmen, but also individuals or non-commercial organisations not acting occasionally meet
the requirements of the definition. This interpretation has been confirmed by the ECJ in the C-
237/97 — Afs intercultural case, in which a non-commercial entity, the ‘AFS Intercultural
Programs Finland ry’, was regarded as an ‘organiser’ pursuant to Directive 90/314. The
Directive itself does not offer any explanation as to the content of the term ‘occasionally’ and
could thus be considered imprecise. In the course of a review of the Consumer Directives, it
may also be worth considering whether the term ‘organiser’ should be harmonised with the

definitions of ‘trader’ (etc.) in the other consumer Directives.

a. Transposition in general

The majority of member states transposed the term ‘organiser’ with slight variations in
wording, such as ‘travel/tour organiser’. BULGARIA, ESTONIA and LATVIA introduced the
notion of ‘tour/tourism operator’. In Bulgarian Law™ the scope of the term tour-operator is
broader than that of organiser. Whereas an organiser only offers and sells packages, a tour-
operator also offers individual tour services. Moreover, Latvian law uses the generic term of
‘undertaking (company)’ in its two transposition laws® when mentioning the consumer’s
counterparty. According to the Regulations on Package Tourism Services,” the “services are
prepared by the tourism operator or the package tourism undertaking”. The Latvian Tourism
Law defines the ‘package tourism undertaking’ as “an undertaking (company) that carries out
the functions of both a tourism operator and a tourism agency”,3 ® whereas the ‘tourism
agency’ acts as an intermediary.37 Thus, in using the different terms and defining a ‘tourism
agency’ as an intermediary and yet part of the definition of ‘organiser’, the legislative texts
are clearly inconsistent and are likely to cause confusion. POLISH law contains three main
categories of trader: the ‘tourism organiser’, the ‘tourism intermediary’3 ® and the ‘tourism

> 39

agent’.”” The term ‘tourism organiser’, defined as a trader organising tourist events, is in line

with the Directive’s definition.*’ Although it is not explicitly stated in Polish law that the

¥ Law on Tourism, Additional provisions no. 8 in conjunction with no. 7.

** Cabinet Regulation No. 163 “Regulations regarding Package Tourism Services”.

% Cabinet Regulation 163, Art. 2.

*® Tourism Law, § 1(1)(6).

" Tourism Law, § 1(1)(19).

*# A trader who, at the request of a customer, conducts any legal or material acts concerning the conclusion of
contracts for tourist services.

 The closest definition to the one of ‘retailer’ in the Directive. “Tourism agent’ is a trader who permanently acts
as an intermediary in concluding contracts for tourist services in the name of tourism organisers.

0 Article 3(5) of the Act on Tourist Services.
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organiser sells package tours, it seems logical that, in interpreting the rule according to

Community law, this is also part of the organiser’s activities.

IRELAND uses the Directive’s definition of ‘organiser’ ! but also the term ‘package provider’
as a catch-all for the organiser, or both the organiser and retailer if the retailer is also party to
the contract.*” FRENCH" and LUXEMBOURG" law do not stipulate the nature of the

consumer’s counterparty, but only mention a “natural or legal person”.

Terms related to the business of travel agencies are used in the CZECH REPUBLIC, PORTUGAL,
ROMANIA and SLOVAKIA. Portuguese law uses the notion of ‘travel or tourism agency’
(agéncia de viagens e de turismo*’), defined as a company exercising activities listed in the
transposition law which are typically associated with travel agencies.46 Czech law generally
refers to a ‘travel agency operator’ who must be a licensed trader. In Romanian law, the ‘tour
operator travel agency’ is defined as “any travel agency (being itself “any specialised agency,

2947

legal person, ...”"") who organises and sells package travel or component parts of these under

a proper name, directly or through intermediaries”.*® Slovakian law “applies to services
provided by travel bureau operators (.. )% The travel bureau is considered to be a qualified
trader, licensed to conclude package travel contracts (in contrast to the ‘travel agency’
(retailer)). However, it remains somewhat unclear whether — besides the term ‘travel bureau’

— the term ‘travel agency’ may also define the organiser.

Thus, many national transposition laws do not distinguish as clearly as the Directive between
‘organiser’ and ‘retailer’. This seems to be due to the fact that travel agencies/bureaus may

carry out different roles, i.e. that of an organiser and that of a retailer (cf. also ECJ C-400/00 —

4. 2(1D) 11t indent, sent. 3 of the Package Holidays and Travel Trade Act, 1995.

25, 2(1) 13" indent of the Package Holidays and Travel Trade Act, 1995.

* Tourism Code, Art. L 211-1 and Art. L 211-2.

H Package Travel Act, Art. 1.

* Article 1(1) of the Decree-Law 209/97.

 Arts. 1(2), 2 (1) of the Decree-Law 209/97. According to Portuguese legislation, the concept of
company/undertaking includes, inter alia, limited liability one-person establishments (e.g. European Economic
Interest Groupings), cooperatives or commercial corporations — c.f. Art. 1(2) of Decree-Law 209/97. Before the
amending Decree-Law 12/99, individuals with unlimited liability could also be considered as a
company/undertaking.

7 Article 2 no. 3, sent. 1 of the Government Ordinance 107/1999 on package travel as approved and amended by
Law 631 of 16 November 2001.

* Article 2 no. 3 lit. a sent. 1 of the Government Ordinance 107/1999 on package travel as approved and
amended by Law 631 of 16 November 2001.

'8 1 of the Package Travel Act 281/2001.
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Club-Tour). The Directive’s definition shows that the acting party’s function takes

precedence, and not any general classification as a ‘travel agency’. A travel agency may either

act as an ‘organiser’, combining different elements of a trip, or as an agent (hence a ‘retailer’),

selling packages combined by other organisers. The Directive itself could make clearer who is

bound by the duties imposed by the Directive and state unequivocally that a travel agency has

to be considered as an ‘organiser’ if it meets the relevant criteria. The ECJ has given some

guidance for making this distinction in the cases C-400/00 — Club-Tour, and C-237/97 — AFS

Intercultural.

Table: Use of terms

Organiser AT, BE, CY, DE, DK, EL, ES, FL, IE, IT, LT,
MT, NL, PL, SE, UK (16)

Operator BG, EE, LV* (3)

Undertaking LV* (1)

Package provider IE (1)

Travel organiser SL (1)

Travel agency CZ,PT (2)

Tour operator travel agency RO (1)

Travel bureau SK (1)

Travel company HU (1)

No mention of any term FR,”' LU (2)

* more than one term

b. Transposition in particular

% Government Decree 213/1996 uses the term ‘travel company’, which covers ‘organisers’ and ‘retailers’
according to the other relevant decree to which it refers in the definition.
> Article L 211-1 of the Tourism Code states, however, that it applies to “any natural or legal person involved in

the organisation or selling of travel”.
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aa. Overview

About one third of member states have transposed the content of the Directive’s definition of
‘organiser’. The vast majority of EU countries have, however, introduced variations in the
definition (for more details, see point bb. below). GERMAN law does not offer an explicit
definition of who should be considered an organiser. The relevant provisions simply use the
term ‘organiser’ when addressing the person obliged to provide the package to the traveller. It
is commonly recognised, that, in principle, any individual or legal entity who/which is

. .. . . Lo 52
responsible for organising and offering a trip can be an organiser.

Table: National transposition

No substantive deviation AT, DK, IE,>® MT, SE, UK (6)

Variations BE, BG, CY, CZ, FI, EE, EL, ES,”* HU, IT,
LV, LT, NL, PL, PT, RO, SK, SL* (18)

No legal definition DE (1)

Not transposed FR, LU (2)

bb. Variations

Variations exist in several aspects of the definition. About two thirds of member states have
omitted the requirement that the person act “other than occasionally”. Thus, one could draw
the conclusion that a person acting occasionally as a travel organiser also has to comply with
the provisions of the relevant national law on package travel. However, many of these
member states restrict the definition to persons acting professionally (which should also
exclude most occasional activities), though CYPRIOT and ITALIAN law seem to include

organisers operating occasionally in the definition. BULGARIAN law’ ® for example, requires

> E.g. BGH (German Supreme Court) judgment of 24 November 1999, I ZR 171/97.

> However, it is down to legal interpretation as to when a person is not acting “occasionally”.

>* A slight variation in the wording exists as “natural and legal person” are explicitly mentioned in Law 21/1995
regulating package travel. Cf. No. 2 of the Additional Provision of the same law, which stipulates that the
organiser must be a ‘travel agent’ according to administrative legislation.

>It should be noted that the Code of Obligations does not define the notion of ‘organiser’, but only explains that
the seller of package travel arranged by an organiser headquartered in another state is deemed to be an organiser
as well. A definition of organiser/tourism agent is contained in the Promotion of Tourism Development Act: i.e.
a sole trader or a legal person.

% Law on Tourism, Additional provisions no. 8.
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the tour-operator to be a person who is registered to carry out tour-operator activity. From this
definition it may be concluded that a tour-operator must be part of a registered tour-operator
system and therefore cannot simply act on occasion. ROMANIAN law has the particularity that
a travel agency as part of the definition of the ‘tour operator travel agency’ is “any specialised
agency, legal person, which organises, provides and sells travel packages or component parts
of them”.”” The term ‘specialised’” implies that at least some expert knowledge is given which
rarely emerges from (only) occasionally acting agencies. Moreover, if the definition were
only, as it seems, to include legal persons, this would possibly not conform to the Directive.

GERMAN legislation applies neither the provisions requiring security funds in the event of

insolvency nor the regulations concerning information duties to occasional organisers.”®

There is, on the whole, no further explanation in national laws as to what is meant by
‘occasionally’. IRELAND, however, provides interpretation guidelines by classifying groups
whose members may be regarded as acting ‘occasionally’ (e.g. schools and educational
institutions, religious groups).”” Moreover, the GERMAN legislator, in the relevant explanatory
memorandum, stated that a person not organising trips more than twice shall be regarded as

acting occasionally.

According to CZECH law, the definition of ‘travel agency’ is restricted to the nature of the
business it carries out (i.e. providing travel agency services).®! In SPAIN, the organiser must be

a ‘travel agent’ in accordance with the corresponding administrative legislation.62

In HUNGARIAN law, the scope of the transposing Decree (No. 213/1996) only covers
economic operators established in Hungary normally undertaking activities as domestic and
international tour operators and agencies, and to Hungarian branch offices of companies

registered abroad.®® Furthermore, the Hungarian Decree explicitly excludes from its scope

7 Article 2 no. 3, sent. 1 of the Government Ordinance 107/1999 on package travel.

811 of the Regulation on duties to supply information in civil law, CC § 651k(6)(1).

%9'S. 3(2) of the Package Holidays and Travel Trade Act, 1995.

% In the explanatory memorandum setting out the legal rationale, the German legislator stipulated that 1 or 2
events per year do not exceed occasional actions, Bundestag Publication 12/5354, p. 13.

1 CC, sec. 852a(1).

62 No. 2 of the Additional Provision of Law 21/1995 regulating package travel.

38 1(2) lit. (a), lit. (c), lit. (d), lit. (g) of the Government Decree No. 213/1996.
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travel arrangements made by educational institutions for students in the form of a scholarship
(including accompanying guides). It equally does not apply to travel arrangements made by
non-commercial associations and not-for-profit organisations and provided to members at cost

price, without generating any profit.

The LITHUANIAN Law on Tourism® states that an ‘organiser’ only means “a legal person who
is regularly engaged in the business of tourism...”. However, the Lithuanian Civil Code®
does not limit the definition of organiser only to legal persons, but refers purely to a ‘person’
and does not include the requirement of ‘regularly’ or ‘other than occasionally’ providing the

services.

Table: Variations

No (explicit) requirement of acting other than

BE, CY, CZ, DE, EE, EL, FI, HU, IT, NL,

occasionally PL, PT,66 RO, SK, SLY’ (15)
Classification guidelines on the term|IE, DE (2)
‘occasionally’

Restriction to commercial persons

BE.®® CZ, EE, EL, ES, FL” FR,”° HU, LT,

NL, PL, PT,”" SK, SL (14)

Restriction to specialized agency RO (1)

Explicit mention of natural and legal persons |EL, ES, FR, LU (4)
Qualified  exclusion of  not-for-profit HU"* (1)
organisations

5 Article 2(5) of the Law on Tourism.

% CC Art. 6.747(3).

5 Some specific provisions exist for natural or legal persons who run tours occasionally and on a not-for-profit
basis.

% The Code of Obligations does not define who an organiser is. However, the Promotion of Tourism
Development Act defines who may be an organiser/seller of tourism: a sole trader or a legal person.

% According to Belgian law, commercial persons are defined as persons engaged in an economic activity which
constitutes an act of commerce as per Art. 2 and 3 of the Commercial Code (Art. 1(2) of the Trade Practices
Act).

% § 1 of the Package Travel Act states that the scope shall encompass packages which are offered for
consideration “by a trader who organises or procures tourist services other than occasionally”.

70 Article L.212-1 of the Tourism Code specifies that the activities referred to in Art. L 211-1 of the same Code
can only be exercised by natural or legal persons who are ‘traders’ possessing a ‘travel agent licence’. According
to Art. 212-3 of the Tourism Code, the holder of such a ‘travel agent licence’ established in France may not
exercise other activities.

"I Some provisions exist with respect to social solidarity institutions or public administrative institutions.

72 Article 1(4) of the Government Decree No. 213/1996.
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Transposition not entirely clear LU (1)

cc. Trade licence requirement

In addition to the requirements laid down in Directive 90/314, some member states stipulate
that the organiser must have a licence or authorisation for his activity. For instance, the
CZECH regulations73 require that the travel agency hold a concessionary trade licence, for
which a security fund is mandatory. In the recently adopted ITALIAN Consumer Code, the
licensing requirement is not stipulated in the definition of organiser, but is listed in Art.
86(1)(b) according to which, inter alia, the terms and conditions as well as the licence of the
organiser (or retailer) signing the contract become mandatory elements of the contract. The
main competences for the licence and authorisation procedure, however, have been
transferred to the Italian regions.74 In HUNGARY,” travel companies have to be registered in
the statutory public register maintained by the Hungarian Trade Licensing Office. Individual
traders may pursue their activities as one-person companies. According to ESTONIAN law, an
“undertaking” has to be listed in the commercial register. Further examples of licensing
requirements can be found in BULGARIA, FRANCE, PORTUGAL and SLOVAKIA. In the UNITED
KINGDOM, a licensing system exists in the field of packages involving flights,” requiring
persons (not acting as a ‘retailer’) to hold an Air Travel Organiser’s Licence (ATOL) issued
by the Civil Aviation Authority (CAA). In POLISH law, organisers are required to enrol in the
register for tourism organisers and tourism intermediaries.”” Whilst the MALTESE Package
Travel Regulations do not explicitly require a licence from organisers or retailers, the Malta
Travel and Tourism Services Act states that a ‘travel agent’ needs to be licensed by the Malta

Tourism Authority.78 Accordingly, ‘organisers’ are also required to be licensed as ‘travel

3 Under sec. 2(1) of the Act No. 159/1999 on conditions of business operation in the tourism industry, the travel
agency must have a licence as a prerequisite for trading in package travel (excursions). The conditions for such a
licence are listed in sec. 5 of the same Act.

™ Article 11(6) of the Law of 29 March 2001 No. 135 on the reform of national tourist law.

7 Article 2-6 of the Government Decree No. 213/1996.

7% The Civil Aviation Regulations 1995.

" Article 4(1) of the Act on Tourist Services.

78 Article 27 of the Malta Travel and Tourism Services Act. Under Art. 2 of this Act, a ‘travel agent’ means any
person who advises or undertakes to provide travel arrangements including accommodation for outgoing travel.
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agents’ under the aforementioned Act. In SLOVENIA, organisers and sellers of tourism have to

obtain a licence issued by the Chamber of Commerce.”

The ROMANIAN Government Ordinance 107/1999 implementing the Directive does not
expressly provide that the organiser has to have a license or authorisation for their activity.
However, (1) Romanian Government Ordinance 107/1999 provides that the organiser has to
be a specialised legal person and (ii) in accordance with the general rules applicable to legal
persons, all companies must be authorized in order to carry out the relevant activity and be

registered with the Romanian Trade Registry.

SPANISH law stipulates that the organiser (and retailer) must be qualified ‘travel agents’
according to the corresponding administrative legislation.80 According to LITHUANIAN
legislation, the organiser must be engaged in the business of tourism in accordance with the

procedure and terms laid down in law.

3. Retailer

Article 2(3) of Directive 90/314 defines a ‘retailer’ as “the person who sells or offers for sale
the package put together by the organiser”. It should be noted that the Directive nearly always
uses the term ‘retailer’ in a formula like “the organiser and/or retailer”. This legislative
technique gives discretion to member states to determine whether the organiser or the retailer
(or both) is obliged to fulfil the duties imposed by the Directive. Thus, if a member state
decides that only the organiser shall bear the obligations towards the consumer, this member
state does not really need the definition. It should also be borne in mind that, because of the
broad definitions of ‘organiser’ and ‘package’ given by the ECJ in the C-400/00 — Club-Tour
judgement, travel agents that organise holidays at the request of a consumer, and in
accordance with his specifications (thereby combining tourist services as per the definition of

‘package’), will often be considered as ‘organisers’ and not just as ‘retailers’.

7 Article 35 of the Promotion of Tourism Development Act.
%0 Second Additional Provision of the Law 21/1995 regulating package travel.
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a. Overview

Most member states have transposed the definition of ‘retailer’ in their special act on package
travel. Some — like HUNGARY and SLOVENIA — have further definitions in other laws or
decrees. By contrast, FINLAND, FRANCE, GERMANY, LUXEMBOURG and PORTUGAL do not

provide any definition of ‘retailer’ in their laws.

Table: Definition of Retailer — Transposition Method

Special act on package travel BE,81 BG,82 CY,83 DK,84 EL,85 ES, HU, IE, LT, LV,
MT, PL,*° RO, SE, SK, UK (16)

General regulation Civil Code LT, NL (2)
Consumer Code IT (1)
Law of Obligations EE, SL (2)

Government decree AT, HU® (2)

Not transposed FL, FR,” DE, LU,” PT (5)

Transposition not entirely clear CZ 1)

Whereas most member states with a definition use the term ‘retailer’, some also use terms like
‘agent’ (DENMARK), ‘travel agent’ (LITHUANIA, POLAND and SLOVENIA) or ‘travel arranger’
(BELGIUM). As the definitions are close to the Directive, such variations do not seem to be

problematic.

Table: Use of terms

Retailer AT, CY, EE, DE, EL, HU, IE, IT, LV, MT,
ES, UK (12)

81 Article 1(4) of the Act of 16 February 1994 regulating package travel contracts and travel intermediation
contracts.

%2 Law on Tourism, Additional provisions no. 10 in conjunction with no. 9.

%3 Article 2 of the Package Travel, Holidays and Tours Law of 1998.

8 3(2) of the Act No. 472/1993 on Package Travel; § 3(2) of Act No. 315/1997 on the Travel Guarantee Fund.
8 Article 2(1)(3) of the Decree No. 339/96 on package travel.

8 Article 3(7) of the Act on Tourist Services.

¥7°§ 2(3) of the Regulation on travel agencies implementing Art. 7 of the Package Travel Directive.

% Article 1(2)(b) of the Government Decree No. 213/1996.

% Even though there is no specific definition of the term ‘retailer’, the distinction between the latter and the
organiser exists: e.g. Art. L 211-11 of the Tourism Code mentions the ‘organiser’ and the ‘vendor’ ; with respect
to liability, Art. 211-17 of the same Code prescribes joint liability for all persons participating in the organisation
or selling of package travel.

% In Art. 1 of the Package Travel Act, the obligations of an organiser are extended to retailers.
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Agent DK (1)

Travel agent LT, SL (2)

Travel agency CZ,SK (2)

Retailer travel agency RO (1)

Tourist agent BG, PL (2)

Travel arranger BE (1)

Intermediary NL (1)

No use of a specific term FI, FR, LU, PT? (4)
Transposition not entirely clear SE (1)

b. Transposition in particular

The Directive’s definition can also be found in CYPRUS, ESTONIA, GREECE, IRELAND, LATVIA,
MALTA, SPAIN and the UNITED KINGDOM. DENMARK > and POLAND” use a seemingly similar
definition by not requiring a package “put together by the organiser” but a sale “on behalf of

the organiser”.

In LITHUANIA, the definition is slightly different: a travel agent acts as an intermediary in

. . . . . . . 95
selling organised tourist trips and/or various tourist services.

In AUSTRIA*® and BELGIUM,”” only persons who act commercially’® can be retailers.

Similarly, in SPANISH law, the retailer must be a qualified ‘travel agent’ according to the

. .. . . 99
corresponding administrative regulation.

' Only the two implementing Decrees (Regulation on travel agencies, Regulation on travel agencies
implementing Art. 7 Package Travel Directive) use the term “retailer”; it is not mentioned in the Consumer
Protection Act.

%2 The law sometimes uses the term ‘travel agent’ without specific clarification. Portuguese law seems to have
merged the concepts of ‘organiser’ and ‘retailer’ to some extent.

%g 3(2) of Act No. 472/1993 on Package Travel; § 3(2) Act No. 315/1997 on the Travel Guarantee Fund.

% Article 3(7) of the Act on Tourist Services.

% Article 2(7) of the Law on Tourism.

% & 2(3) of the Regulation on travel agencies implementing Art. 7 of the Package Travel Directive.

7 Article 1(4) of the Act of 16 February 1994 regulating package travel contracts and travel intermediation
contracts.

% In BELGIUM, commercial persons are characterised as being engaged in an economic activity which constitutes
an act of commerce as per CommC Art. 2 and 3 (Art. 1(2) of the Trade Practices Act).

% No. 2 of the Additional Provision of the Law 21/1995 regulating package travel.
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Under HUNGARIAN'® law, only retailers acting on behalf of a Hungarian tour organiser fall
within the scope of the transposition law. This restriction results from an amendment on 13
May 2005. Because of a possible infringement of Art. 49 EC Treaty, persons acting as
commission agents for foreign tour organisers are no longer considered as ‘retailers’. DUTCH
law, however, contains no definition, but a provision stating that a retailer (known as an
‘intermediary’) acting on behalf of a foreign organiser is to be considered as the organiser.
BULGARIAN law provides a rather broad definition. The tourist agent is “a person registered
under this Law to carry out tourist agent activity”. Tourist agent activity is in turn defined as
“acting as an intermediary (agent) with sales of package tours, air, water and bus
transportation of passengers, with the rendering of reservation services, visa, tourist guide and
other additional tourist services, as well as insurance in connection with travel”.'! Member
states like FINLAND, GERMANY and PORTUGAL do not provide a definition at all. Nonetheless,
the term is mentioned in German law with respect to the regulations concerning the refund of
money in the case of insolvency.'” The implementing provisions of the German Civil Code
generally focus on the contractual relationship between the organiser and the traveller. The
relationship between the traveller and the retailer is not explicitly regulated. According to the
rules of general contract law, this relationship is usually covered by an agency agreement.
Thus, the traveller can make the retailer liable only in exceptional cases (e.g. wrongful

advice).

The transposition laws in FRANCE'” and LUXEMBOURG'® do not, as already mentioned
above, use a specific term for retailers, but lay down uniform regulations for organisers and

persons which Art. 2(3) of the Directive defines as retailers.

Several member states have supplemented their provisions on retailers with administrative
requirements. For instance, the SLOVAKIAN'® transposition laws require certain qualifications
from the retailer (e.g. special training or foreign language skills). It should also be noted that

some member states require package tour retailers to hold a trade licence.'*

19 Article 1(2)(b) of the Government Decree No. 213/1996.

"' Law on Tourism, Additional provisions no. 10 in conjunction with no. 9.

12.cC § 651k (3), sent. 4, (4).

1% 1n Art. L 211-1 of the Tourism Code, the obligations of an organiser are extended to retailers.

"% In Art. 1 of the Package Travel Act of 14 June 1994, the obligations of an organiser are extended to retailers.
1055 4(1), § 3(2)(a)-(e) of the Act No. 281/2001 on Package Travel.

1% This has not been systematically scrutinised; one of several examples would be Italy: Art. 83(1)(b) of the
Consumer Code.
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Table: National transposition

No substantive deviation CY,EE,EL, IE, IT, LV, LT, MT, UK (9)
No legal definition DE, FI, NL, PT (4)

Restriction to commercial persons AT, BE, ES, SK (4)

Agent of domestic tour organiser HU (1)

Offer or sale of a package tour on behalf of an | DK, PL (2)

operator

Offer or sale of travel packages on behalf of | RO (1)

an tour operator travel agency

Agent of sale of packages and other tourist| BG (1)

services

Uniform rules for organisers and retailers FR, LU (2)
Qualified to provide services SL,'%7 SK (2)
Transposition not entirely clear CZ,SE (2)

4. Package

According to Article 2(1) of Directive 90/314, a ‘package’ means the pre-arranged
combination of no fewer than two of the following when sold or offered for sale at an
inclusive price and when the service covers a period of more than twenty-four hours or
includes overnight accommodation:

(a) transport;

(b) accommodation;

(c) other tourist services not ancillary to transport or accommodation and accounting for a

significant proportion of the package

197" Article 37 of the Promotion of Tourism Development Act regulates conditions for travel agents to obtain a
licence. Travel agents must e.g. provide documentary proof that their activity is recorded in the relevant register,
of their opening hours, of the existence of their own office (which must not be in an apartment and must be
accessible to customers during clearly displayed opening hours), that the person in charge of the activity has not
been found guilty of a criminal trading offence and that this person has carried out legal transactions and is not
prohibited from exercising travel agent activities, that the person in charge of the activity has at least a post-
school education (i.e. in Slovenia 2 years after high school) and 3 years of work experience in the field.
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The separate billing of various components of the same package shall not absolve the

organiser or retailer from the obligations under this Directive”.

With regard to the notion of package, the ECJ held in its ruling C-400/00 — Club-Tour, that
the term must be interpreted so as to include holidays organised by travel agents, at the
request of, and in accordance with the specifications of, a consumer. According to the same
ruling, the requirement that the package be ‘pre-arranged’ also includes combinations of
tourist services put together when the contract is concluded between the travel agency and the

consumer.

a. Transposition in general

Some member states have created a special law on package travel in which the definition of
package can be found. Others have included the definition of package into an existing, more
general law, for example the Civil Code (the NETHERLANDS and LITHUANIA), a Consumer
Protection Act or Consumer Code (AUSTRIA, ITALY) or a Tourism Act (BULGARIA, ESTONIA,
FRANCE, LATVIA, LITHUANIA). The GERMAN legislator has kept an existing definition of
travel contract, which can be found in the Civil Code. In POLAND, there is no specific
legislative transposition of the definition of package. In Austria, the Directive’s definition is
transposed in three different legislative acts, each with varying content. Similarly, in
SLOVENIA, different expressions are used in the Code of Obligations and the Promotion of

Tourism Development Act.
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Table: Transposition Method

In a special act on package | BE, CY, CZ,'”® DK, EL, ES, FI, HU,'” IE, LU, MT,"" PT,
travel RO, SK, SE, UK (16)

In a general regulation Civil Code DE,"""HU,"” NL, LT (4)

Consumer Protection Act /| AT, IT (2)

Consumer Code

Tourism Act BG, EE, FR, LV, LT (5)

Other AT,'® EE,""“ SL'" (3)

No  specific legislative | PL (1)

transposition

The majority of member states seem to use the term ‘package’ (some with slight amendments,
e.g. package travel) as proposed in the Directive. FRENCH law, for example, uses the term
‘tourist package’.116 GERMAN and DUTCH law, on the other hand, simply refer to ‘travel
contracts’. The BELGIAN legislator opts for the term ‘travel organisation contract’ and the
LITHUANIAN legislator uses the term ‘contract for the provision of tourist services’. In the
POLISH regulation, the term ‘tourist event’ is used. The AUSTRIAN legislator used the term
‘package’ in the Consumer Protection Code, whereas the term ‘travel event’ is used in the

. 117
Decree on travel insurance.

1% Definition of package; further regulations on package travel can be found in the CC.
199°8 2 sec. (1) and sec. (2) of the Government Decree No. 214/1996, § 1(2)(f) of the Government Decree No.
213/1996.
"% Article 2 of the Travel and Tourism Services Act.
""" There are two slightly different definitions used in the German CC. The wording is identical, but the scope is
different: CC, § 651a(l) (concerning the rights of the traveller) is also applicable to trips with a duration of less
than 24 hours or without overnight accommodation, whereas, in § 651k(6) (concerning security in the event of
ilrllzsolvency), only services with a duration of at least 24 hours or with an overnight stay are included.

CC § 415.
3§ 2(1) of the Regulation on travel agencies implementing Art. 7 Package Travel Directive, § 2(1) of the
Regulation on travel agencies .
1145 866 sec. (2) and sec. (3) of the Law of Obligations.
"3 Article 33 of the Promotion of Tourism Development Act, Art. 883(1) of the Code of Obligations.
" Article L 211-2 of the Tourism Code.
"7 Regulation on travel agencies implementing Art. 7 Package Travel Directive.
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Table: Use of terms

Package AT, CY, DK, EE, EL, ES, FI, FR, HU*, IE, IT, LT, LU, LV,
MT, PT, RO, SE, SL,"'® UK (20)

Tourist travel with general | BG (1)

price

Travel event AT (1)

Tourist event PL (1)

Travel contract BE, DE, NL, HU,'* LT (5)
Excursion CZ,SK (2)

* more than once

b. Transposition in particular

About half of the member states have transposed the definition of ‘package’ as stated in the
Directive, whereas the other member states’ definitions deviate from the Directive. Deviations
in transposition mainly concern the need for overnight accommodation and duration of at least
24 hours on the one hand and the significant proportion of other travel services on the other.
In AUSTRIA, the definitions of ‘package’ vary across the different legislative acts. In the two
legislative decrees,'”® the original text of the Directive is used. On the contrary, in the
Consumer Protection Act, the definition is wider, not stipulating the need for a duration of at
least 24 hours or overnight accommodation. Moreover, the other services do not need to be a
significant proportion of the package. The GERMAN legislator has not specifically transposed
the definition, but decided to keep the existing definition of a ‘travel contract’ in the Civil
Code, as it was believed that it should be cast wider than the Directive. The definition does
not refer to a combination of certain elements. However, it is considered that the form of
words used (‘entirety of travel services’) means the combination of at least two services.
Concerning the duration of at least 24 hours and overnight accommodation, different
provisions exist. § 651a(1) CC (concerning the rights of the traveller) is also applicable to

trips with a duration of less than 24 hours or without overnight accommodation, whereas, in

"8 The Promotion of Tourism Development Act uses the term ‘tourism arrangement’, whereas the Code of
Obligations uses a descriptive term ‘package of services comprising transport, accommodation and other
connected services ’.

" Government Decree No. 214/1996 uses the term ‘travel contract’ when transposing the definition of
‘package’, in contrast to the definition in Decree No. 213/1996.

120 Regulation on travel agencies implementing Art. 7 Package Travel Directive, Regulation on travel agencies.
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§ 651k(6) CC (concerning security in the event of insolvency), only services with a duration
of at least 24 hours or with an overnight stay are included. On the whole, the same level of

consumer protection as laid down in the Directive must be afforded.

In PORTUGAL, the definition was transposed as per the Directive. Additionally, there are
examples given for ‘other services’. These are “in particular those connected with sporting,
religious or cultural events, as long as they represent a significant part of the trip”.
SLOVAKIAN law makes use of the term ‘excursion’. This is also a previously arranged stay
including accommodation only; the duration must be at least three nights and the
accommodation must be in a single establishment including tents, caravans or private
lodgings.'*' According to the new amendment, in order for a combination of services to be
viewed as ‘previously’ arranged, it is sufficient that they are arranged at the moment the

122 . . . . .
d.”** Furthermore, the notion also includes a combination of services

contract is conclude
based on individual requirements. On the other hand, insurance for package travellers is

explicitly excluded from being a service in that sense.

In the UNITED KINGDOM, the scope is wider than what is laid down in the Directive as the UK
regulation explicitly states that the fact that a combination is arranged at the request of the
consumer and in accordance with his specific instructions (whether modified or not) shall not
of itself cause it to be treated as other than pre-arranged. On the other hand, e.g. in the CZECH
REPUBLIC and GERMANY, a combination arranged at the request of the consumer has not
historically been regarded as a package. This might change in the wake of the ECJ ruling in
C-400/00 — Club-Tour. According to the HUNGARIAN definition, a package requires a
combination of transport, accommodation or other services. Examples of other services
(meals, guided tours, cultural programmes) are given in the CC, as well in the Government

123 In the

Decree. The other services do not need to be a significant proportion of the package.
CZzECH Republic, the definition is very similar to the one in the Directive. Only with regard to
the proportion of the other tourist services is it stated that they need to constitute a significant
part of the package or that their price must be at least 20 % of the overall package price. In the

following paragraph, certain contracts are explicitly excluded from being a package, such as

121 Article 2(2) of the Act No. 281/2001 on Package Travel. Art. 2(3) of Act No. 281/2001 after entry into force
of Amending Act No. 186/2006 on 1 January 2007.

122 8 2(2) of the Act 281/2001 amended by Act 186/2006 (entry into force on 1 January 2007).

12 Examples of other services contained in Government Decree 214/1996.
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124 The PoLISH Law on Tourism

those governing combinations arranged on individual request.
refers to tourist services, defined as services like tour guiding, accommodation and all other
services offered to tourists or visitors. Tourist events'* are characterised as a combination of
at least two tourist services to create one programme and covered by an inclusive price, where
these services include sleeping arrangements or have a duration of at least 24 hours or if the
programme contains a change of place. Thus, this deviates from the Directive insofar as a
duration of at least 24 hours or an overnight stay are not necessary if the package includes a

change of place.

Table: Content of the definition

Substantively equivalent to | AT,'”® BE,"”’ BG, CY, DK, EE,'” EL, ES, FR, IE, LT, LU,
the Directive MT, NL, UK (15)

No explicit transposition of | DE, LV (2)
which tourist services need

to be combined

No requirement of an | RO (1)

inclusive price

No need to cover a period of | AT,'” FI, DE, PL"™’ (4)
more than 24 hours or to
include overnight

accommodation

‘Other tourist services’ do PL, DE, HU, LV (4)
not need to be a significant

proportion of the package

No definition except of DE"! (1)

‘package of travel services’

1248 1(2) of the Act 159/1999 on conditions of business operation in the tourism industry.

125 Article 3(2) of the Act on Tourist Services.

126 Only in § 2(1) of the Regulation on travel agencies implementing Art. 7 Package Travel Directive and in the
Regulation on travel agencies; not in § 31b(2) of the Consumer Protection Act.

127" Article 1(1), sent. 1(c) of the Act of 16 February 1994 regulating package travel contracts and travel
intermediation contracts.

128 The only deviation is the use of ‘passenger service’ instead of “transport’ in Art. 7 sec. (1) and sec. (2) of the
Tourism Act.

12 Only in § 31b(2) of the Consumer Protection Act; not in § 2(1) Regulation on travel agencies implementing
Art. 7 Package Travel Directive or in the Regulation on travel agencies.

1301t is sufficient that the package contains one change of place; Art 3(2) of the Act on Tourist Services.
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Additional examples of HU, IT, PT," SK, SL'* (5)
other services

List of other services RO™ (1)

Further regulations CZ,13 > SK, SL, UK"™* 4)

Transposition not entirely | SE (1)

clear

Table: Separate billing

No transposition of AT, EE, FL, FR, DE, IE, LV, NL, PL (9)

regulation on separate

billing

Regulation on separate AT,"”® BE,"” BG, CZ, CY, DK, EL, ES, HU,"" IT, LT, LU,

billing explicitly transposed | MT, PT, RO'*', SE, SK, SL, UK (19)

Pl CC § 651a(1), sent. 1.

132 Article 17(2) of the Decree-Law No. 198/93.

' Article 33(2) of the Promotion of Tourism Development Act states that a trip which includes a pre-arranged
combination of two or more services (transfer and other tourist services) when sold or offered for sale at an
inclusive price — and to which all provisions of this act apply — is deemed to be a travel arrangement.

3% Article 2 no. 1 of the Government Ordinance 107/1999 on package travel as approved and amended by Law
631 of 16 November 2001 lists other services of the package (...): alimentation, balnear treatment, leisure and
other likewise.

1338 1(1) of the Act No. 159/1999 on conditions of business operation in the tourism industry.

136 Regulation 2(1) of the Package Travel, Package Holidays and Package Tour Regulations 1992.

137 Not mentioned only in § 2(1) of the Regulation on travel agencies implementing Art. 7 of the Package Travel
Directive, though it is mentioned in § 31b(2) of the Consumer Protection Act.

138 Only in § 31b(2) of the Consumer Protection Act; not mentioned in § 2(1) of the Regulation on travel
agencies implementing Art. 7 of the Package Travel Directive.

"9 Article 1(1), sent. 2 of the Act of 16 February 1994 regulating package travel contracts and travel
intermediation contracts.

1408 1(5) of the Government Decree No. 213/1996.

! Article 4 of the Government Ordinance 107/1999 on package travel as approved and amended by Law 631 of
16 November 2001.
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5. Contract

According to Art. 2(5) of Directive 90/314, a ‘contract’” means the agreement linking the

consumer to the organiser and/or the retailer”.

a. Transposition in general

Fourteen member states have transposed the definition of contract in a special act on package
travel, whereas, in six member states, the definition can be found in an existing more general
act. In the SLOVAKIAN transposition law,'** reference is made to the definition of a travel
contract in the Consumer Code. GERMANY continues to use an already existing definition of
travel contract. Eight member states have not specifically transposed the definition of
contract. This seems to be due to the fact that the general definition of contract in many

national laws is considered to be sufficient.

Table: Transposition method

In a special act on package travel BE, BG'*, CY, EL,' ES,'* HU, IE,
LT," LV, LU, MT, RO, SE, UK'* (14)
In a general regulation Civil Code CZ, DE, LT, NL,
SK'® (5)

Code of Obligations | SL (1)

Only general definition of ‘contract’ with no EE,151 FR,152 PT (3)

specific reference to travel contracts

No specific legislative transposition AT, DK, FI, IT, PL (5)

12 Article 6 of the Act No. 281/2001 on Package Travel.

143 Article 30(1) of the Law on Tourism.

14 Article 2(1)(5) of the Decree No. 339/96 on package travel.

5 Article 2 of the Law No. 21/1995 regulating package travel.

146 Article 2(1) of the Package Holidays and Travel Trade Act, 1995.

147 Article 2(17) of the Law on Tourism.

148 Article 1(1) of the Cabinet Regulation No. 163.

149 Regulation 2(1) of the Package Travel, Package Holidays and Package Tour Regulations 1992.
1% The Package Travel Act 281/2001 cross-refers to the CC §52-60 (consumer contracts), 741a-741k (package
travel contract).

51 Article 8(1) of the Law of Obligations.

%2 CC Art. 1101.
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Several member states (e.g. BELGIUM, HUNGARY, LITHUANIA, the NETHERLANDS) have
combined the definition of ‘contract’ with that of ‘package’ by defining a contract in the
transposition law with reference to the definition of a ‘package’. Alternatively, others, such as
LUXEMBOURG, SLOVENIA and SWEDEN, refer to the term ‘package’ as the content of the

contract under consideration.

Table: Contract/Package

Single definition for ‘contract’ BG' , CY, CZ,154 DE, EL, ES, IE, LV, MT,
RO, SK,'¥ UK (12)

Combined definition of ‘contract’ and BE, HU,™® LT, NL 4)

‘package’

‘Package’ used in definition of contract LU,”7sL, SE'® 3)

No specific legislative transposition AT, DK, EE, FI, FR, IT, PL, PT (8)

b. Transposition in particular

The CzECH and MALTESE legislators have made an adjustment to the definition,
encompassing the notion that it “depends on the circumstances”. These adjustments seem to
have no major impact on the content of the definitions. In ROMANIAN law, the content of the
‘contract of marketing the travel packages’ is such that the tourist shall buy the travel package
and the travel agency shall issue the payment and travel documents.'” The BULGARIAN
definition comprises the parties to the contract, its content as well as the mutual obligations of

the parties.

153 Article 30(1) of the Law on Tourism.

13 CC Art. 852a-852k regulate the travel contract. The CC refers to the definition of package in Act 159/1999 on
conditions of business operation in the tourism industry.

153 Use of the notion of ‘package travel contract’.

13§ 415-416 of the CC contains general rules with respect to travel contracts; Government Decrees No.
213/1996 and 214/1996 establish special rules.

7 Article 8 of the Package Travel Act.

138 & 3(4) of the Package Tours Act 1992:1672.

' Article 2(2) of the Government Ordinance 107/1999 on package travel as approved and amended by Law 631

of 16 November 2001.
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Table: National transposition

Substantively equivalent to the Directive

CZ, DE, EL, HU, IE, LV, LU, ES, SE, SK,
UK (11)

Precise content of the contract

BG, RO (2)

“Except where circumstances otherwise

require” or similar adjustment

CY’160 IE,161 MT162 (3)

b

Combination with definition of ‘package

BE, LT, NL, SL (4)

No special legislative transposition

AT, DK, EE, FR, IT, PL, PT (7)

In GERMANY, LITHUANIA, LUXEMBOURG, the NETHERLANDS, SLovakia'® and SLOVENIA, the

definition only refers to the ‘organiser’ as the liable contract party and omits the ‘retailer’.

This is not an infringement of EC law as the wording of the Directive is ‘organiser and/or

retailer’. In Germany, the decision is due to the fact that the definition of a ‘travel contract’ in

the German Civil Code already existed before the Directive was transposed. The question of

which party the rights may be exercised against is sometimes solved by general contract law

(e.g. in Germany) or by regulations detailing the persons who may be liable (see chapter on

the definition of the ‘organiser/retailer’). In HUNGARY, the consumer’s counterparty is termed

the ‘travel company’ and LATVIAN law also refers to the ‘undertaking’ (company). Under

CZzECH law, the ‘travel agency’ is the liable party.

1% Article 2 of the Package Travel, Holidays and Tours Law of 1998.
' Article 2 (1) of the Package Holidays and Travel Trade Act, 1995.
12 Article 2(1) of the Package Travel, Package Holidays and Package Tours Regulations, 2000.

13 CC § 741a uses ‘organiser (travel bureau)’.
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Table: Liable parties

Organiser and Retailer

BE,'® CY (or both), IE, EL, MT (or both),
ES, SE, UK (8)

Organiser

BG, DE, LT, NL,'® SL, SK (6)

Travel agency

CZ,RO™ (2)

‘Companies’ (or similar) HU, LV (2)
No special legislative transposition AT, DK, EE, FR, IT, PL, PT (7)
Transposition not entirely clear LU (1)

' There is a separate definition of travel intermediation contracts in Art. 1(2) of the Act of 16 February 1994
regulating package travel contracts and the travel intermediation contracts.

1% An ‘organiser’ is also a ‘retailer’ of an ‘organiser’ outside the territory of the Netherlands, cf. CC Art. 500(2).
1% Being the ‘tour operator travel agency’ or the ‘retailer travel agency’, Art. 2 no. 3 lit. a, b of the Government
Ordinance 107/1999 on package travel as approved and amended by Law 631 of 16 November 2001.
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III. Consumer protection instruments

1. Information Duties

a. Travel Brochure

Art. 3(2) sent. 1 of Directive 90/314 regulates the content of an information brochure when it
is made available to the consumer. The brochure must indicate in a legible, comprehensible
and accurate manner both the price and adequate information concerning details of the
destination and transport, accommodation, the meal plan, the itinerary as well as general
information on passport and visa requirements, payment aspects and the deadline for

informing the consumer should the minimum number of participants not be reached.

aa. Transposition in general

Some countries seem to have considered a detailed list of information as unsuitable for
transposition in a legislative act. As a result, the laws in several countries, including AUSTRIA,
GERMANY and DENMARK, refer to a list of information duties which can be found in a

government decree.

Table: Transposition law of information list

Special act on package travel BE,167 BG,168 CY (annex169), CZ,170 EL,171 ES,172 IE,173
LT, MT,"* PL,'” RO, SE,'® SK,'"”” UK (schedule)
(14)

17 Article 5 of the Act of 16 February 1994 regulating package travel contracts and the travel intermediation
contracts.

1% Article 28(2) of the Law on Tourism.

1% Article 5(1)-(2) of the Package Travel, Holidays and Tours Law of 1998.

' The travel contract is part of the CC, while other aspects are regulated in Act No. 159/1999 on conditions of
business operation in the tourism industry.

"I Article 3(2) of the Decree No. 339/96 on package travel.

1”2 Law 21/1995 regulating package travel.

173 Article 10(1) and (2) of the Package Holidays and Travel Trade Act, 1995.

17 Article 5(1) of the Package Travel, Package Holidays and Package Tours Regulations, 2000.

175 Article 12(1) 1*-10™ indent of the Act on Tourist Services.

1% Article 5 of the Package Tours Act 1992:1672.
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General regulation Civil Code CZ,LT (2)
Consumer Code I’ (1)
Law of Obligations EE,'” SL 2)

Government decree AT,"™ DK (annex'®"), DE,"®* FI, HU,'™ LV, LU,™
NL,'%6 PT'7 (9)

No specific legislative transposition FR'®® (no list) (1)

Transposition not entirely clear LV, SE (2)

In SLOVENIAN law, the content of a brochure (travel programme, travel itinerary) is not
further defined. It is only stated that, before the travel confirmation is issued, the traveller
shall be given a travel programme containing all the requisite information for the travel

confirmation, which itself may refer only to the programme. 189

Table: Use of terms

Brochure BE, DK, FI, DE, EL, IE, IT, MT, PL, UK
(10)

Brochure or other written form CZ,190 ES,191 HU, LT,192 NL, PL, SE, SK (8)

Package description EE (1)

Programme of services LV 1)

Advertising material AT, CY™ (2)

778 8(1) lit. (a) - lit. (j) of the Act No. 281/2001 on Package Travel.

'8 Article 85(1) of the Consumer Code.

179§ 867 sec. (1) - sec. (3) of the Law of Obligations.

'8 & 2 of the Regulation on Travel Agencies.

81 Annex to Regulation No. 776/1993 on Package Travel.

1828 4 of the Regulation on duties to supply information in civil law.

'8 Government Decree No. 214/1996.

'8 Article 3 of the Cabinet Regulation No. 163.

'8 Article 2 of the Decree of 4 November 1997 on pre-contractual information and contract conditions of
package travel contracts.

"% Decree of 15 January 1993 containing rules concerning information that organisers of package travel must
notify in the interest of travellers.

'*7 Article 20 sec. (1) — sec. (2), Art. 22 of the Decree-Law No. 198/93.

' Article L.211-9 of the Tourism Code.

'8 Article 884(3) of the Code of Obligations.

%0 Article 10 of the Act No. 159/1999 on conditions of business operation in the tourism industry used the
wording ‘brochure or some other demonstrable form’.

P Article 3(1) of the Law 21/1995 regulating package travel refers to a “programme or information brochure
which contains in writing ...”.

"2 Lithuanian law refers to “descriptive material concerning the services offered and advertised by the tour
organiser (travel brochures or other official information)”, CC Art. 6.748(1); “travel brochures, catalogues or
other descriptive material concerning the tourist’s trip”, Art. 6(2) of the Law on Tourism.
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Pre-contractual information LU, PT (2)
Travel programme SL (1)

Written information BG, FR, RO (3)
Transposition not entirely clear SE (1)

bb. Transposition in particular

(1) Transposition of the Directive’s information requirements

In AUSTRIA, DENMARK, ESTONIA, GERMANY, GREECE, LATVIA, LUXEMBOURG and SWEDEN,

the national legislators have adopted the list of information as laid down in the Directive.

In SWEDEN, the information duties do not go beyond the requirements stipulated in the
Directive and are specified in less detail than in the Directive. For example, instead of
‘passport and visa requirements’ and ‘health formalities’, the Swedish legislator uses the term
‘immigration’. As member states are obliged to interpret legislative acts in accordance with
EC Directives, it can be assumed that this term covers the elements listed in the text of the
Directive. Deviating from the Directive, the Swedish regulation obliges the organiser to
mention only the minimum number of participants required for the package to take place, but

not the deadline for informing the consumer in the event of cancellation.

The LATVIAN legislator has transposed the list of information as laid down in the Directive.
Furthermore, a general clause is added, stipulating that the organiser has to provide other
information if necessary. Sometimes, the information duties are rendered in a more abridged
form than in the Directive. For example, Latvian law refers to payment procedures where the
wording of the Directive explicitly mentions the sum of money or the percentage of the price
to be paid on account.

4

FRENCH law'™* refers to “written information” which must describe the transport and

accommodation services, the price and payment conditions, cancellation options and visa

1% Tn some cases, the term ‘informative material’ is used, e.g. Art. 4(1) of the Package Travel, Holidays and
Tours Law of 1998.
19 Article L 211-9 of the Tourism Code.
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information. Nevertheless, it must be given only to the interested parties (“les intéressés”),

which implies that it is not obligatory in every situation.

In FINLAND, it is not compulsory to provide a brochure. If it is provided, it must contain the
general conditions applying to the package travel contract and essential information in

relation to the contract.'”

Under BULGARIAN law, “written information” must be given to the consumer. The list of
information this document has to contain slightly deviates from the requirements of the
Directive. Article 3(2)(d) of Directive 90/314 prescribes that information about the itinerary
has to be given to the consumer. Bulgarian law requires information about the dates and
places of the beginning and the end of the package as well as the number of places of
accommodation. Nevertheless, it seems that it is not obligatory to provide precise information
about the itinerary.196 Furthermore, Art. 3(2)(c) of the Directive states that the
accommodation has to be specified. In contrast, Bulgarian law requires specific information
about the touristic destination of the package.197 However, the information requirements

stated in the Bulgarian law on Tourism exceed the Directive’s content.

Table: Transposition of the Directive’s information requirements

Substantially equivalent to the Directive AT, DK, DE, EE, EL, LU (6)
Information going beyond the Directive’s | BE, BG, CY, ES, FI, HU, IE,"® IT, LT, MT,
content NL, PL, PT, RO, SK, UK (16)

Deviations from the Directive’s requirements | FR, SE (2)

Transposition not entirely clear CZ,LV,SL (3)

Some member states have made it compulsory for the organiser/retailer to provide a brochure,
thus making use of the minimum clause in the Directive. These member states are SPAIN'"

and, partially, GREECE.*"

1938 6 of the Package Travel Act of 28 November 1994/1079.

1% Article 28(2) no. 3 — 6 of the Law on Tourism.

7 Article 28(2) no. 5 of the Law on Tourism.

198 Article 10(1) lit. (h)-(j) of the Package Holidays and Travel Trade Act, 1995.
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(2) Additional information duties

The transposition laws of other member states stipulate additional information to be included

in the brochure.

Sometimes, there are additional information duties above and beyond those listed in the
Directive. In CYPRUS, for example, going beyond the requisite information on meals, an
estimate is required of how many meals not included in the price may be necessary. Another
difference is that the total price may be given in an attached price list accompanying the

brochure.

For the most part, the list of required information is expanded by adding further information
duties. The organiser is obliged to give his name and address in FINLAND, HUNGARY, the
NETHERLANDS, PORTUGAL and SPAIN. In the Netherlands, the telephone number and, in
Portugal, the licence number must also be given. In Hungary, the organiser is also obliged to

give information on his domicile, registration number and telephone number.

Information on the representative in the destination country is obligatory in IRELAND, MALTA,
SPAIN (name, address) and in HUNGARY (name, address, telephone hotline). In Hungary, if the
organiser has no representative in the destination country, he has to give the number of a
Hungarian-language telephone hotline via which the traveller can get help and contact the

travel organiser.

Most member states that have added information duties also require the organiser to inform
the traveller about security/guarantee provision in the brochure. In BELGIUM, HUNGARY,
MALTA, the NETHERLANDS and the UNITED KINGDOM, the organiser must give information
concerning security in the event of insolvency, as well as information concerning the security

for sums paid over. In Hungary, information on the credit institution must also cover the

199 Article 3(1) of Law 21/1995 regulating package travel.

2% 1t is not compulsory for the organiser/retailer to provide a travel brochure. However, it is compulsory for
travel agencies responsible for general and national tourism as per Law 393/1976, as well as for their
intermediaries. Previously, these intermediaries have already had to give a detailed program of the trip or
excursion, which now has to contain the details in Art. 3(2) of Decree 339/96 (e.g. general information
concerning passport and visa requirements, health formalities important for the trip and the stay).
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possibility to obtain information on protection in the event of insolvency directly from the
security provider. Additionally, the organiser must provide information about how to contact
the insurance company or institution should the organiser fail to provide the return trip or to
fulfil his duty to reimburse any relevant fees (including those paid in advance). IRISH law has
one information category relating to the security arrangements for money paid over and,
where applicable, for the repatriation of the consumer™' in the event of the organiser’s
insolvency. Moreover, in Belgium, the organiser must give information concerning
cancellation and travel insurance. Under BULGARIAN law, information about the insurance

company must be provided.

In PORTUGAL and SLOVAKIA, the national regulations also lay down special information
duties in connection with the liability of the organiser. In Slovakia, the brochure must contain
information about instances in which the traveller would be liable for contractual penalties, as
well as about the amount of these penalties. In Portugal, it must contain the identity of the
bodies which underwrite the organising agency’s liability. Furthermore, the organiser must
inform the traveller about the maximum amounts of liability for the agency and the

complaints procedure in the event of a failure of performance.

In some member states, the brochure must contain information on the legal basis of the
contract. In SPAIN, the brochure has to give information on clauses with respect to possible
liability, cancellations and other terms of the package. In POLAND, there must be information
concerning the legal basis for the travel agreement and the legal consequences arising from it.
In HUNGARY, the organiser has to display his general terms and conditions. He does not,
however, need to inform the traveller about the general contract conditions used by the
retailer. In LITHUANIA, the procedure and terms governing performance of the tour contract

have to be stated in the brochure, catalogues or other descriptive material.

Another large field of information concerns the programme and the services comprised in the
package, as against those services which are not included in the package and which must be
paid for additionally. In six member states (BELGIUM, HUNGARY, the NETHERLANDS,
POLAND, PORTUGAL and SLOVAKIA), the brochure must contain information on the

programme and/or other services. In Poland, information on the sight-seeing programme and

2! Article 10(1)(j) of the Package Holidays and Travel Trade Act, 1995.
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tourist attractions is required and, in Slovakia, the organiser must provide information
concerning the programme in situ and concerning the scope and nature of all other elements
which are part of the package. In Portugal, visits, excursions or other services included in the
price must be mentioned. In Hungary, the organiser is obliged to give information on the

conditions for participation in optional programmes.

According to the BELGIAN regulation, the brochure must contain information on the nature of
the trip and its target group. This information is likely to comprise information on the trip
programme. In the NETHERLANDS, there is a more general rule. According to the Dutch
transposition law, the organiser is obliged to give information on other services which are a

significant part of the trip.

Another area of information concerns taxes and additional charges. In IRELAND, MALTA and
PORTUGAL, the organiser is obliged to provide information about these. HUNGARIAN law
requires information on visits, excursions and other services which are not included in the
package price but need to be paid for additionally. According to LITHUANIAN law, the terms

and conditions for the currency exchange have to be stated.

In some member states, legislative acts contain clauses stipulating that the organiser must
provide other relevant information in the brochure. Such a general clause can also be found in
SPAIN (concerning the nature of the package offered) and in LATVIA. Spanish law also
provides for information on the ‘“estimated price of the optional excursions” and ‘“the

financing conditions if offered”.

Finally, there are further special information duties in some member states. A peculiarity in
HUNGARY is the need to give information on the weather conditions and local traditions and
rules in the destination countries, where these are different from Hungarian traditions and
rules and are important for the trip. Moreover, the brochure must also contain information on

health formalities and visa requirements.202

In SLOVAKIA, the organiser has to inform the
traveller about the conditions governing a replacement traveller and the deadline by which the
traveller must communicate to the organiser that a substitute will replace him in the package.

In ITALY, one further information duty is added to the list in the Directive. The organiser is

202 Cf, Part. 3.B.I111.1.b.(4).(a). Information requirements in the Directive.
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obliged to provide information about deadlines, procedures and parties in relation to which
the right of withdrawal may be exercised, where the contract was concluded away from
business premises and at a distance (negotiation). In the NETHERLANDS, the brochure must
contain the deadline by which the traveller must inform the organiser that the trip does not
meet his expectations. In the UNITED KINGDOM, the brochure must contain information on the
arrangements (if any) that apply if the travellers are delayed at the outward or homeward
points of departure. In PORTUGAL, the organiser must inform the traveller about the periods in

which changes to the price are legally admissible.

It is self-evident that such additional requirements with regard to the content of the brochure
may be useful for the consumer in many cases. However, such additional requirements may
also cause a barrier to trade because they force organisers to adapt their brochures to the
respective national laws of the member states where they want to market their packages. The
huge variety of national variations makes it rather difficult, if not impossible, to draft
brochures which can be used throughout the EU. In any case, such an endeavour would be

rather costly and could therefore deter organisers from making use of the internal market.

Table: Additional information duties

Name, address ES, FI, HU, NL, PT (5)
Representative ES, HU, IE, MT (4)

Security in the event of insolvency BE, HU, IE, MT, NL, PT, SK, UK (8)
Security for sums paid HU, IE,203 MT, NL, UK (5)
Liability PT, SK (2)

Cancellation- and travel insurance BE, BG, RO*™ 3)

Legal basis of the contract ES, HU, LT, PL (4)
Programme and services BE, HU, NL, PL, PT, SK (6)
Taxes and additional charges FI, HU, IE, MT, PT (5)
Terms and procedures of currency exchange | LT (1)

“General clause”’; other relevant information | ES, LV (2)

293 part of the information category with respect to the insolvency of the organiser.

24 Article 7 lit. j of the Government Ordinance 107/1999 on package travel as approved and amended by Law
631 of 16 November 2001: possibilities to conclude optional insurances for assistance in case of illness,
accidents and others.
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Other (special) information CY, ES, FI, HU, IT, NL, PT, RO, SK, UK
(10)

No farther-reaching information duties AT, DK, DE, EE, EL, FR, LV, LU, SE (9)

Transposition not entirely clear CZ,SL (2)

b. Pre-contractual information duties

Article 4(1)(a) of Directive 90/314 determines some general pre-contractual information
duties with regard to health formalities and to passport and visa requirements applicable to
nationals of the member state(s) concerned and, in particular, on the periods for obtaining

them.

aa. Transposition in general

Almost all member states have transposed these pre-contractual information duties, though
with some variations. SPAIN is the only country not to have implemented the Directive
provision as such. Art. 4(2) of the Law 21/1995 of July 6 regulating package travel’”® contains
a reference to the fact that the consumer must be informed before conclusion of the contract
via receipt of a copy of the contractual terms. However, the required contractual terms do not
mirror the content of the pre-contractual information duties, but rather transpose the minimum
elements to be contained in the contract,206 as listed in the Directive’s Annex. Information
duties on passport and visa requirements or health documents are only mentioned as part of
the mandatory brochure in Art. 3(1)(e) of the same law, which transposes Art. 3(2) of
Directive 90/314. The Spanish legislator probably felt that, as it is mandatory to supply the
brochure, this Directive rule on pre-contractual information duties had been entirely complied

with.

2 Law 21/1995 of July 6 regulating package travel.
206 ¢f, Transposition of Art. 4(2)(a) in Part 2.B.III.1.d. of the analysis.
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bb. Transposition in particular

(1) The obligated party

At Community level, these duties are imposed on the organiser and/or retailer. In transposing
this Directive provision, many member states have chosen to impose the pre-contractual
obligation on both the organiser and the retailer, although they are individually mentioned. By
contrast, some member states opted for the organiser as the (only) obligated party. CYPRUS
and the UNITED KINGDOM used general terminology (‘the other party to the contract’), which
leaves it to the content of the contract to determine whether the organiser, the retailer or both
carry obligations. This also seems to be the case in AUSTRIAN, FRENCH and LATVIAN law,
which use the terms ‘professional’, ‘seller’ and ‘undertaking’ (which can be either the
organiser or the retailer according to the circumstances). In SWEDEN, there is no reference to a
specific party bound to fulfil the pre-contractual information duties; it is only stated that “the
traveller shall be informed”. This implies that the contractual party, the organiser or the
retailer depending on the individual contract, will have to inform the traveller. LUXEMBOURG,

PORTUGAL and SLOVAKIA use the term ‘travel agency’207

when determining the person
responsible for performing the information duties. LITHUANIAN legislation has adopted two
different legal texts regulating information duties before conclusion of the contract for the

. 2 . 2
organiser’”® and the retailer.”’

There is an interesting feature in FRANCE and LUXEMBOURG. The applicable law requires that
the information be provided only if the counterpart is an interested party. Regarding this
wording, the logical conclusion to draw is that, in order to be viewed as an interested party,
the consumer would have to demonstrate his involvement somehow. Such a requirement is
not explicitly laid down in the Directive. However, it can be assumed that Art. 4(1) of
Directive 90/314 only stipulates that a consumer must be informed if he has expressed an

interest in a certain package.

27 L uxembourg: travel agent, Portugal: travel agency, Slovakia: travel bureau.
2% Duties for the organiser are transposed in the CC (Art. 6.748(2)) and the Law on Tourism (Art. 6(4)).
2% Duties for the retailer are transposed only in the Law on Tourism (Art. 6(4)).
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Table: Obligated party

Organiser and/or retailer AT, BE, BG, CY, EL, FI, FR,”"" HU, IE, IT,
LV, LT, LU, MT, PL, PT, RO, SE, SK, UK
(20)

Organiser EE, DE, DK, NL, SL (5)

Travel agency CZ 1)

Not transposed ES (1)

(2) Time for providing information

The majority of national laws require that pre-contractual information duties be fulfilled
before conclusion of the contract. Variations exist in AUSTRIA and GERMANY, where the
information has to be provided before the statement of intent (e.g. the booking). Under DUTCH
law, the point at which the travel agreement is concluded is key in terms of providing the
information. In ITALY, the consumer must be provided with information during negotiations

and, in any event, prior to the conclusion of the contract.*"'

HUNGARIAN legislation stipulates
that, if a brochure has not been made available, all the information normally provided in a

brochure has to be given in writing before the contract is concluded.”"

Table: Time for providing information

Before conclusion of the contract BE, BG, CY, CZ,’"° DE, DK, EE, EL, FI, FR,
HU, IE, IT, LV, LT, MT, PL, PT, RO, SE,
SK, SL, UK (23)

Before statement of intent (booking) AT, DE (2)

When the travel agreement is concluded NL (1)

During negotiations (in any event prior to|IT (1)

210 Article L 211-9 of the Tourism Code uses the general term “seller”, which can be either an organiser or a
retailer.

21T Article 87(1) of the Consumer Code.

2128 4(1) of the Government Decree No. 214/1996.

13 The Czech CC does not use the term “pre-contractual information” and refers only to prerequisites for the
travel contract (sec. 852b); i.e. a draft (offer) of the travel contract has to be presented by the travel agency (sec.
852a(2)). However, Act 159/1999 requires the travel agency to provide information prior to the conclusion of the
travel contract in a brochure or some other demonstrable form (sec.10).
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conclusion of the contract)

Not transposed ES (1)

(3) Method for providing information

About half of the member states have transposed the method for providing pre-contractual
information as per the Directive (“in writing or in any other appropriate form”). Certain

member states (e.g. FINLAND, PoLAND?!*

) have opted to require exclusively a written format.
Moreover, no special formal requirements exist in GERMANY or DENMARK. CzecH?" and
SLOVAK™'® law similarly require a brochure or some other written form (‘proved (established)
form’ in the Czech Republic / “as the case may be” in the Slovak text), whereas
HUNGARIAN?' law states that the information shall be provided in writing if it is not included

in any brochure.

Table: Method for providing information

In writing or any other appropriate form AT, CY, EL, IE, LV, LU, MT,218 NL, PT,
RO, SL, UK (12)
Written form BE, BG, FI, FR, IT, LT, PL (7)

Format which can be reproduced in writing EE (1)

In a brochure or in other written form CZ,HU, SK (3)
In an appropriate manner SE (1)

No special form DE, DK (2)
Not transposed ES (1)

Such differences in formal requirements very probably hinder the marketing and performance

of travel contracts for consumers in different member states. The organiser has to examine

214 Article 13(3a) of the Act on Tourist Services.

138 10(1) of the Act No. 159/1999 on conditions of business operation in the tourism industry.

216 & 8(1) of the Act No. 281/2001 on Package Travel.

2178 4(1) of the Government Decree No. 214/1996.

218 Until now, there has been no interpretation in the courts as to what is meant by “some other appropriate
form”. The duty to pass on the information to the consumer is ultimately incumbent on the organiser. If he fails
to do so, it constitutes a breach of the regulation .
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carefully which national law is applicable and, if it is foreign law, which formal requirements
are relevant. Moreover, it must be admitted that the wording of the Directive is unclear with
regard to the question of what is meant by “any other appropriate form”. In the course of the
review of the Directive, consideration should be given to clarifying this — possibly with
reference to a definition of the “durable medium” along the lines of Art. 2(f) of Directive

2002/65.

(4) Content of pre-contractual information

(a) Information requirements in the Directive

The transposition of the Directive’s pre-contractual information requirements is inconsistent

across EU member states. For example, FRANCE*"’

has implemented the information duty on
passport and visa requirements, though neither the duty regarding the period for obtaining the
documents nor that on health formalities. About one third of member states, having
implemented the obligation to provide information about passport and visa requirements,
refrain from demanding further information on the period for obtaining the relevant
documents (e.g. DENMARK, LUXEMBOURG, SLOVENIA inter alia). BELGIAN legislation requires
general information on passports and visas, which does not necessarily include the deadlines
for their receipt. In HUNGARY, passport and visa requirements are described in general
terms.**” French law shifts away from the terminology of ‘passport and visa requirements’ by
demanding information on conditions for crossing borders.”?' Slovenian law uses the term
“border formalities”. Under DUTCH law, the organiser has to provide any relevant general
information on travel documents and health formalities necessary for the journey and stay.***
Such wording leaves it to national courts to determine whether, for instance, the organiser
also has to provide information about the period for obtaining the necessary documents.

Finally, the Danish and LATVIAN legislators chose to use different terminology when

introducing the duty to provide information about health formalities in their legislation.”* In

% Article L 211 — 9 of the Tourism Code.

20 8 3(1)(k) of the Government Decree 214/1996.

2! « Conditions de franchissement des frontieres » in Art. L 211-9 of the Tourism Code.

222 Article 1(c) of the Decree of 15 January 1993 containing rules concerning information that organisers of
package travel must notify in the interest of travellers.

2 Denmark (§ 6 of Act No. 472/1993 on Package Travels): “information on requirements as regards (...)
vaccination and similar prerequisites”; Latvia (Art. 5 of Cabinet Regulation No. 163): “other requirements
(health insurance, vaccination and other issues related to medicine)”.
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SLOVAKIA and the CZECH REPUBLIC, information requirements exist concerning the period for

obtaining details on health formalities.

Especially with regard to travel documents, different national legislation varies on one point:
the citizen’s nationality according to which the information on passports and visas may differ.
The Directive stipulates that information on passport and visa requirements for nationals “of
the Member State or States concerned” must be made available. This implies that travellers
from all EU countries should be informed about the requirements applicable. ITALIAN,
MALTESE and SWEDISH law explicitly mention the requirements for EU citizens (the latter two
also for European Economic Area nationals). The CZECH REPUBLIC, on the other hand, only
includes the formalities for its own citizens, while CYPRUS adds residents. GERMANY and
AUSTRIA have adopted regulations only applying to nationals / citizens (Austria) of the
country in which the trip is offered. These regulations might be deemed to be too narrow and
therefore to infringe Community law.

In GERMANY, the Federal Supreme Court (BGH)224

ruled recently that a travel agency was not
liable for damages resulting from the fact that the claimant had not been allowed to travel on
the grounds that he did not have a valid passport. The court held that it was not up to the
travel agency to provide information about passport and visa requirements. On the other hand,
it is possible that the organiser must inform the traveller in this respect. Another case was
heard before the Audiencia Provincial de Barcelona in March 2001. The court reasoned that it
was the consumer’s duty and not that of the agency to ensure that he was in possession of a
valid passport. The requirement for valid travel documents was regarded as general
knowledge. The information duty on passports, visas and health formalities must, however, be

complied with in the mandatory brochure.*”

Additionally, the ROMANIAN Government Ordinance No. 107/1999 provides, with a view to
conclude the contract, that the tourism agency is obliged to provide the tourists with
information in writing regarding the place of destination, the travel route, the means of

transportation, the types of accommodation, the catering services, the amount of the advance

24 BGH judgment of 25 April 2006, NJW 2006, 2321.
3 Article 3(1)(e) of the Law 21/1995 regulating package travel.
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payment, and if is the case, the minimum number of persons required for the programme and

the duration of the tourist offer.

Table: Information requirements in the Directive

Passport and visa requirements AT, BE, BG, CY,226 CZ, DE, DK, EE, EL,
ES*, FI, FR, HU, IE, IT, LT, LV, LU, MT,
NL, PL, PT, RO, SE, SK, SL, UK (27)

Period for obtaining a passport and visa AT, BG, CY, CZ, DE, EE, EL, IE, IT, LT,
LV, MT, PL, PT, SK, UK (16)
Health formalities AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES*,

FI, HU, IE, IT, LT, LU, LV, MT, NL, PL, PT,
RO, SE, SK, SL, UK (26)

* as part of the mandatory brochure

(b) Additional information requirements

Some member states have introduced additional requirements for information to be provided

before conclusion of the contract. The following table shows some examples:

Table: Additional information requirements

Parties to the contract FIL, FR (2)

Optional insurance AT, BE, CZ, EL,227 PL, RO, SK (7)

Details of minimum insurance cover where |IE (1)

consumer is required to take out insurance

General terms and conditions AT, BE,228 BG, FI, HU (5)
Content of the package CZ, F1, FR, HU, PT, SK (6)
Price of the package CZ,FR, HU, LT, NL, PT, SK (7)

6 Article 7(a) of the The Package Travel, Holidays and Tours Law of 1998 also includes information
concerning the time the consumer will need to obtain a suitable passport or visa.

27 According to Art. 4(1) of the Decree 339/96, the organiser/retailer is obliged to inform the consumer in
writing or in any other appropriate manner before conclusion of the contract of his/her (the consumer’s)
obligation to cover the risk of improper or non-performance of his/her contractual obligations by taking out a
liability insurance.

228 Article 7(1)(b) of the Act of 16 February 1994 regulating package travel contracts and travel intermediation
contracts.
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Security for money paid over in the event of

CY, EL, IE, MT, UK (5)

insolvency
Repatriation in the event of insolvency CY (1)
Specific threats to life or health PL™® (1)

Documentation for medical or hospital

assistance

PT (1)

Currency exchange conditions

LT 1)

Procedure and terms for performing travel

contract

LT (1)

Contractual penalties for the consumer in the

case of cancellation

CZ,SK (2)

Programme in situ

CZ, HU, PT, SK (4)

Period for the consumer to provide
information about a substitute replacing him

in the package

CZ,SK (2)

Other

(c) Exemptions from information requirements

Some countries have adopted exemptions from the requirements where the information has

already been made available to the consumer in some way and is not subject to subsequent

changes: AUSTRIA (in advertisement or confirmation document), ESTONIA (brochure),

FINLAND>!

232

publication), SLOVENIA™“ (travel itinerary).

22 Article 13 (2) of the Act on Tourist Services.

(brochure), GERMANY (brochure), the NETHERLANDS (brochure or any other

20 According to Art. 884(2) of the Code of Obligations, the travel information must contain detailed
information, e.g., place and date of issue, the travel organiser’s logo and title, the traveller’s name, the location
and dates of the beginning and end of the travel package, the number of days of accommodation, the necessary
information on timetables, prices and conditions for transport and the quality of the means of transport, the
necessary information on the accommodation (including the location of the accommodation and type and
category of the accommodation facilities), and information on the number of meals (e.g. full board, half board,

bed and breakfast).

2! The information (terms of a contract) must be given in writing, unless they have been published in a brochure
to which the traveller has access (§ 7(1) of the Package Travel Act of 28 November 1994/1079).

22 Article 884(3) of the Code of Obligations.
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Exemptions also exist in the case of last-minute contracts in the following member states:
BULGARIA (at the time of conclusion), DENMARK (derogation possible if the contract is

233 (some other suitable

entered into shortly before the package tour is due to begin), FINLAND
form), HUNGARY (at the latest at the time of conclusion), ITALY (information at the same time
as conclusion if the contract is concluded just before departure), the NETHERLANDS™ * (if the

travel agreement is made less than 72 hours before the trip begins).

None of these exemptions is mentioned in SPANISH law. As such, according to legal doctrine,
the information duties to be fulfilled in the brochure (cf. points above) must also be performed

in the case of last-minutes contracts in order to enhance consumer protection.

It is questionable whether such exemptions for last-minute contracts are in line with the
Directive. As Art. 4(2)(c) of the Directive only allows for exceptions from the formal
requirements in the case of a last-minute contract, it could be concluded, by an argumentum e
contrario, that such exemptions from the duties stipulated in Art. 4(1)(a) are contrary to the
Directive. In the course of the planned review, it could be clarified whether exemptions from
information duties in the case of last-minute contracts should also be allowed with regard to

Art. 4(1).

c. Information before the start of the journey

Art. 4(1)(b) of Directive 90/314 details the information to be provided in good time before the
start of the journey, i.e. details of transport connections, contact details for the organiser’s or
retailer’s local representatives and, as the case may be, an emergency telephone number,
special information for minors staying abroad and information on the option of taking out an

insurance policy (no. i —1iv).

Seemingly all member states have transposed the Directive’s rules concerning the information

to be provided in good time before the start of the journey, though with some variations.

23 If a contract is entered into immediately before the journey and it would therefore be unreasonably
inconvenient to provide the contract conditions in written form, they may supplied to the traveller in some other
suitable form (§ 7(2) of the Package Travel Act of 28 November 1994/1079).

24 CC Art. 7:501(3).
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aa. The obligated party

Again, the majority of member states impose information duties on the organiser and/or the
retailer. Despite the use of different terms in national legislation (e.g. AUSTRIA:
‘professional’, CYPRUS and the UNITED KINGDOM: ‘the other party to the contract’,
LUXEMBOURG: ‘travel agent’, PORTUGAL: ‘travel agency’, SLOVAKIA: ‘travel bureau’), if you
interpret these terms according to the Directive, then they must be treated as equivalents.23 >
SPANISH legislation states that the duty lies first with the retailer and only “as the case may be,
with the organiser”.236 ITALIAN law imposes pre-journey information duties on both the

. 237
organiser and the retailer.

ESTONIA and SWEDEN only state that the information shall be
provided, without naming any obligated party. The information has to be provided by the
organiser in DENMARK, GERMANY, the NETHERLANDS, POLAND and SLOVENIA. In MALTA,

the organiser has to provide the information, either directly or through a retailer.*®

Table: The obligated party

Organiser and/or retailer AT, BE, BG, CY, EE, EL, ES, HU, IE, IT,
LT, LU, PT, RO, SE, SK, UK (17)

Organiser DK, DE, FI, MT, NL, PL, SL (7)

Travel agency CZ 1)

No specific transposition FR,”’ LV (2)

bb. Timeframe for providing information

Half of the member states chose to require that the information be supplied “in good time
before the start of the journey”, as per the Directive. Seven countries (see table below) only

require that the information be provided “before the start of the journey”, without further

235 Cf, Part 2.B.I11.1.b.bb.(1).

26 Article 6 of the Law 21/1995 regulating package travel.

27 Article 87(2) of the Consumer Code.

2% Article 7.1 of the Package Travel Regulations, 2000.

29 Article L 211-11 of the Tourism Code specifies that the information shall be provided in the contract between
the ‘seller’ and the ‘buyer’.
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specifying the time period. This can, however, be so close to departure that consumers are not
really fully aware of the information or able to react to it. Therefore, such a transposition
cannot possibly be considered in line with the Directive. Only three countries, BELGIUM, the
CzECH REPUBLIC and SLOVAKIA, specify the last point at which information is provided “in
good time before the start of the journey” as seven calendar days prior to departure. Similarly,

240

in HUNGARY,” the information has to be provided “at least seven calendar days” before the

start of the journey or at the time the contract is concluded if this occurs less than 7 days
before departure. The same applies to BULGARIA except that the period is calculated in seven
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working days.”" LATVIA does not provide for any specific transposition measures in its

legislation. Nevertheless, Latvian law includes all the information duties in Art. 4(1)(b) of the

242
d.”™ France also

Directive in the requirements to be fulfilled before the contract is conclude
requires that some of the information due under Art. 4(1)(b) be given prior to concluding the

contract (for the content cf. IIL. 1. d., pages 60 et seq).

Table: Timeframe for providing information

In good time before the start of the journey AT, CY, DE, EE, EL, ES, FI, IE, LT, MT,
PL,** SE, UK (13)

Before the start of the journey DK, FR,244 IT, LU, NL, PT, SL (7)
7 calendar days245 BE, CZ,246 HU, SK (4)
7 w-days™"’ BG (1)

No specific transposition (but information|LV (1)

duties to be fulfilled before conclusion of

contract)

08 5 of the Government Decree No. 214/1996.

1 Article 32 of the Law on Tourism.

22 Article 5 of the Cabinet Regulation No. 163.

23 Article 13(3) of the Act on Tourist Services states “in good time before the start of the tourist event”.
24 Article 211-11 of the Tourism Code specifies “before start of the journey or stay”.

5 Calendar days.

26 CC sec. 852d(1).

7 Working days.
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cc. Method for providing information

The majority of member states have adopted the formal requirement that the information be
provided “in writing or any other appropriate form” or at least “in writing”. The SPANISH
transposition law specifies that it must be “in writing or any other documentary form”.**®
SWEDEN has opted for the wording “in an appropriate manner”.** The Directive’s wording
“any other appropriate form” implies that the information must be either in writing or in a
form equivalent to the written form. Based on this interpretation, the Swedish transposition
law should be understood as “an appropriate form equivalent to a written form”. In the
NETHERLANDS, the information must be given “in writing or in any other understandable and
accessible way” before an agreement is reached.”” The CzECH REPUBLIC, ESTONIA and
GERMANY have not introduced any formal requirement governing the format in which the
information should be provided. This could be considered as a shortcoming in transposition.
However, the wording of the Directive (“in writing or any other appropriate form”) is rather
vague. In the course of a review, the Directive could make clearer what is meant by the “other

appropriate form”. In this context, use might be made of the definition of a “durable medium”

in other directives, in particular in Art. 2(f) of Directive 2002/65.

Table: Method for providing information

In writing or any other appropriate form AT, CY, DK, EL, ES,251 IE, MT, NL, PT, SL,
UK (11)

In written form BE, BG, FI, HU, IT, LT, LU, PL, RO, SK
(10)

In an appropriate manner SE (1)

No special form CZ, DE, EE (3)

No specific transposition FR, LV (2)

¥ Article 6 of the Law 21/1995 regulating package travel.

98 6(2) of the Package Tours Act 1992:1672.

20 CC Art 7:501(2) refers to the formal requirement for information, which are listed in a separate government
decree. Art. 3 of the ‘Decree of 15 January 1993 containing rules concerning information that organisers of
package travel must notify in the interest of travellers’ lists the information to be given without mentioning a
formal requirement.

! Taken literally, there is no requirement for a ‘documentary form’, but a written form “or any other form that
gives evidence”, e.g. a recorded voice message.
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dd. Content of the information requirements

(1) Items of information listed in Art. 4(1)(b)

The majority of member states have transposed the information items as listed in Art. 4(1)(b)
of the Directive. In some cases, member states have deviated with regard to the point of time
at which certain information has to be provided. For instance, with regard to the information
about the option to take out an insurance policy (No. iv), AUSTRIA, BELGIUM, the CZECH
REPUBLIC (partially), LATVIA, POLAND and SLOVAKIA stipulate that this information must be
provided before conclusion of a contract. Furthermore, the Czech Republic requires that
transport details be provided before conclusion of the contract, but not details of the place to
be occupied by the traveller. This may be seen as an infringement of the Directive. In
FRANCE, the relevant information requirement (before conclusion of the contract) is even
more general, as the consumer must only be given information pertaining to the transport

. . 252
services provided. >

There are many further examples of deviations from the Directive’s text. With respect to the
details of transport connections, ITALIAN law does not require any information on the place to
be potentially occupied by the traveller; LUXEMBOURG law requires a reservation reference
for boat or train travel and SWEDISH law uses the general term “travel arrangements”. Most
legislation does not refer to the examples listed in the Directive, “e.g. cabin or berth on ship,

sleeper compartment on train”.

Moreover, SWEDEN also opted for a general transposition of the provisions requiring
information on the organiser’s or retailer’s local representatives and on the local agencies by
simply requiring information enabling the traveller to contact the organiser or retailer during
the tour. Thus, the transposition law adopts the aim of the Directive’s provisions, though
leaves it up to the organiser or retailer to decide on the level of detail they will provide in
order to enable possible contact. ESTONIAN law explicitly mentions the address and phone
number of a local agency that can be contacted, but not the name of the local agency. In
PORTUGAL, the law requires information on the “means of contacting the local representative

of the agency or the bodies that may assist the customer in the event of difficulties or, failing

22 Article L 211-9 of the Tourism Code.
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that, the means of contacting the agency itself”.*>> In ITALY, the organiser’s or retailer’s
telephone number is to be given for use in the event of difficulties and in the absence of local

: 254
representatives.

In the case of minors abroad, the Italian transposition law refers to
“journeys overseas”, which would imply a trip to another continent. However, the Directive
aims to ensure adequate information and protection for minors travelling to foreign countries,
even within Europe. With respect to insurance contracts, SPANISH law includes repatriation in

the event of death.?’

ROMANIAN law states the possibility to sign an optional insurance policy
to cover the costs of the tourist’s transfer or the possibility of an assistance contract to cover
the costs of repatriation in case of accidents or illness.””® However, it does not require
information on an optional conclusion of an insurance policy to cover the cost of cancellation

by the consumer.

Table: Information requirements

Details of transport connections (incl. place to | AT, BE, BG, CY, (CZ), DE, DK, EE, EL, ES,

be occupied by the traveller)

FI, FR, LV, (HU), IE, IT, LT, LU, MT, NL*,
PL, PT, RO, SE, SK, SL, UK (27)

Contact details for the organiser’s / retailer’s

local representatives

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, HU, IE, IT, LT, LU, LV, MT, NL, PL, PT,
RO, SE, SK, SL, UK (26)

Contact details for local agencies

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, HU, IE, IT, LT, LU, LV, MT, NL, PT, RO,
SK, UK (23)

Emergency telephone number

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, HU, IE, IT, LT, LV, MT, NL, RO, SK, SL,
UK (22)

Special information in the case of minors

abroad

AT, BE, BG, CY, CZ, EE, EL, ES, DE, DK,
FI, HU, IE, IT, LT, LU, LV, MT, NL*, PL,
PT, RO, SE, SK, SL, UK (24)

Option to take out an insurance policy

AT, BE, BG, CY, (CZ), DK, EL, ES, FI, (HU),

23 Article 23 of the Decree-Law No. 198/93.
2% Article 87(2)(c) of the Consumer Code.

3 Article 6 of the Law 21/1995 regulating package travel.
26 Article 10 lit. d of the Government Ordinance 107/1999 on package travel as approved and amended by Law

631 of 16 November 2001.
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IE, IT, LT, LU, LV, MT, NL, PL, PT, RO, SE,
SK, SL, UK (24)

Member states in italics stipulate that information must be provided before conclusion of the

contract

Member states in italics and brackets stipulate that information must be provided in the

brochure

* if necessary

(2) Additional information requirements

BELGIUM, ESTONIA, MALTA, PORTUGAL and SLOVAKIA introduced additional requirements

for information to be provided before departure. In Estonia and Slovakia, detailed information

on the package must be given (e.g. in Estonia, when (dates, times) and where the package will

begin and end). Maltese law additionally requires the e-mail address of local representatives

or local agencies.

Table: Additional information requirements

Fax number BE, BG, RO (3)
Details of the package EE, HU, SK™’ (3)
Information about provision of security BG, HU (2)
E-mail address MT (1)
Documentation for medical or hospital |PT (1)
assistance

Procedure to follow in the specific case of | BG, PT (2)
illness or accident

Documents for additional services HU, SK (2)
Insurance contract in case of withdrawal BG, CZ (2)
Contact details of the consulate office BG, CZ (2)

»7 E.g. when and where the package will begin and end, new § 8(1)(d) of Package Travel Act 281/2001, as
amended by Act 186/2006 (entry into force 1 January 2006).




Consumer Law Compendium Comparative Analysis | 272
B. Package Travel Directive (90/314)

(3) Exemptions from information requirements

AUSTRIA, ESTONIA and GERMANY provide for exemptions from the information requirements
if the information has already been made available in a brochure or travel confirmation and no
changes have subsequently taken place. SLOVAKIAN law states that the information has to be

provided unless already contained in the contract or the brochure given to the traveller.

The time limit of seven days before departure for providing the information does not apply to

258 BULGARIA, the CZECH REPUBLIC® and Slovakia.”®® The

last-minute bookings in BELGIUM,
latter three then require that the information be provided when the contract is concluded. In
ITALY, general information must be supplied at the same time as the contract is concluded

when this takes place just before dcf:parture.261

d. Elements to be included in the contract

Art. 4(2)(a) of the Directive states that the contract shall contain at least the elements in the

annex, depending on the particular package.

aa. Inclusion of the elements

According to the Directive, the contract must contain the elements listed in the annex. The
AUSTRIAN, ESTONIAN, GERMAN and SLOVENIAN legislators have adopted a different
approach. The organiser is obliged to provide the traveller with a confirmation document for
the travel contract, which must contain all the necessary information. In Slovenia, if the
confirmation is not issued, the contract must be in writing and contain the same information
as the confirmation. The duty is considered to have been fulfilled in Austria if the professional

makes reference to an advertising document available for the consumer that includes all the

% Article 7 of the Decree of 16 February 1994 regulating package travel contracts and travel intermediation
contracts.

29 CC sec. 852(2).

260 If the contract is concluded less than 7 days before departure.

1 Consumer Code, Art. 87 sec. (3) and sec. (1).
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262

elements.” In BELGIUM, the same list of obligations applies to both the organiser and the

retailer.%

Table: Where the elements are to be included

Travel contract BG, CY, CZ, EL, ES, FL”* FR, HU, IE, IT,
LT, LU, LV, MT, PL, PT, RO, SE, SK, SL,
UK (21)

Travel confirmation document AT, EE, DE, SL*® (4)

Travel contract and order form BE (1)

Brochure or any other publication available NL (1)

Description of the package in brochure or EE (1)
other similar material made available to

travellers

bb. Timing for inclusion of the elements

Art. 4(2)(b) of Directive 90/314 states that the terms and conditions of the contract must be
communicated to the consumer before its conclusion. However, AUSTRIAN and GERMAN law
stipulate that, “at or immediately after conclusion of the contract”, a confirmation document
including certain elements must be handed over to the traveller. This approach contradicts the

above-mentioned provision in the Directive.

According to the ROMANIAN Government Ordinance No. 107/1999, the contract is concluded
when the tourist receives written confirmation of the reservation which is transmitted by the
organiser or retailer of the travel. Prior to this written confirmation, the travel agency will

have provided the necessary information for concluding the contract as mentioned above.

262 8 4(3) of the Regulation on travel agencies.

63 Article 10 (organiser) and Art. 23 (travel intermediary) of the Act of 16 February 1994 regulating package
travel contracts and travel intermediation contracts. A slightly different list of obligations applies when the travel
organiser is not acting as a retailer (Art. 23 of the same Decree).

264 Written travel contract or brochure.

265 Equally possible in a travel programme.
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The SLOVENIAN Code of Obligations states that the travel organiser must issue the traveller
with a travel confirmation at the latest by the point at which the contract is concluded.
Alternatively, he must conclude a contract in written form that contains all the mandatory

components of the travel confirmation.

cc. Elements of the contract

(1) Elements in the annex (and some variations in detail)

The elements in the annex have been implemented as obligatory elements of the contract by
most member states. Some amendments have, however, been introduced. In AUSTRIA, the
name and address of the organiser, but not of the retailer, have to be provided. This is similar
in the NETHERLANDS (where the organiser’s phone number also has to be provided). The
BELGIAN legislator has specified a time limit for cancellation by the organiser where the
minimum number of participants is not reached (15 days before departure). LUXEMBOURG
even requires a period of 21 days before departure. Moreover, in Belgium, where there is a
travel mediation contract relating to a travel organisation contract, the name and address of
the travel agent and his role as agent acting on behalf of the travel organiser have to be stated.
In CyPRUS, the number of meals not included in the agreed package price and the excursion
programme must be mentioned, as well as the name and address of the licensed insurer or the
financial institution underwriting the security if required by the consumer. ESTONIAN law only
requires the travel destination to be included in the contract and not the relevant periods and
dates where a stay is involved. Furthermore, the contract must state only the operator’s right
to cancel the contract if the minimum number of participants has not been reached. In this
case, the tour operator must have previously and explicitly reserved this right and must not
have informed the consumer after the deadline. In ITALY, there is no requirement to give the
insurer’s name, but the name, address, telephone number and business licence details of the
organiser or retailer signing the contract must be supplied. In the context of accommodation
information, the accommodation’s suitability for disabled people, if appropriate, must be
detailed. In addition, the balance payment must not, under any circumstances, exceed 25 % of
the price to be paid upon booking. In Luxembourg, the contract term concerning any
instalment must also include reference to the fact that the last partial payment by the buyer
may not be less than 30 % of the overall price and is payable upon delivery of the travel

documents. PORTUGUESE law not only requires details of the deadlines for lodging a
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complaint concerning failure to perform the contract or improper performance thereof, but
also the procedure to be followed. SWEDISH law only uses headings to describe the elements

to be included in the contract.

BULGARIAN law requires information about the place and date of the conclusion of the
contract. Moreover, not only are the name and address of the tour organiser, the agent and, if
appropriate, the insurer required, but also their licence number. In Bulgaria information about
modalities of cancellation by the consumer and the maximum amount of compensation the

consumer has to pay if the contract is not cancelled within a certain period is also required.

The LITHUANIAN transposition provision does not stipulate the inclusion of the following
elements in the contract: travel destination, means, characteristics and categories of transport,
details of accommodation, the meal plan, the deadline for informing the consumer in the event
of cancellation where a minimum number of participants is not reached or special
requirements which the consumer communicated to the organiser or retailer when making the
booking (and which both accepted). However, Lithuanian law requires the contract to include
personal details and the traveller’s place of residence, what happens in the event of
amendments to the contract or the cancellation thereof, health insurance formalities and

financial guarantees, the contract number and the date of its conclusion.

In HUNGARY, certain information elements in the table below already have to be contained in
the brochure, which automatically becomes an integral part of the contract via a reference in

the contract and following signature by the traveller.
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Table: Information to be included

Travel destinations and relevant periods

AT, BE, BG, CZ, CY, EE, EL, ES, DE, DK,
FI, (HU), IE, IT, LU, LV, MT, NL*, PL, PT,
RO, SE, SK, SL, UK (25)

Transport details

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, (HU), IE, IT, LU, LV, MT, NL*, PL, PT,
RO, SE, SK, SL, UK (25)

Dates, times and points of departure and

return

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, HU, IE, IT, LT, LU, LV, NL*, PL, PT,
RO, SK, SL, UK (24)

Accommodation details

AT, BE*, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, (HU), IE, IT, LU, LV, MT, NL*, PL, PT,
RO, SE, SK, SL, UK (25)

Meal plan

AT, BE*, BG, CY, CZ, DE, DK, EE, EL, ES,
FL (HU), IE, LU, LV, MT, NL*, PL, PT, RO,
SK,*° SL,**” UK (23)

Minimum number of participants; deadline
for information in the event of cancellation

because the minimum number is not reached

AT, BE*, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, (HU), IE, IT, LU, LV, MT, NL*, PL, PT,
RO, SK, SL, UK (24)

Itinerary

AT, BE*, BG, CY, CZ, DE, DK, EE, EL, ES,
FIL, (HU), IE, IT, LT,*® LU, LV, MT, PL, PT,
RO, SE, SK, SL,” UK (25)

Services included in the package price

AT, BE*, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, FR,> (HU), 1IE, IT, LT, LU, LV, MT,
NL*, PL, PT, RO, SE, SK, SL, UK (27)

Name and address of the organiser, retailer

and, where appropriate, the insurer

BE, BG, CY, CZ, DE, DK, EE, EL, ES, FI,
FR,”"' (HU), IE, IT, LT, LU, LV, MT, NL,
RO, PL, PT, SL,”’? UK (24)

2% 1f the meal plan is a component of the package.

267 Information on the number of meals (e.g. full board, half board, bed and breakfast).
28 CC Art. 6.749(2) 3" indent includes the places or countries to be visited as well as the dates of arrival and

departure.
269 A detailed itinerary is required.

70 Article L 211-9 of the Tourism Code requires information on the transport and accommodation services

before conclusion of the contract.
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Package price

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, FR, (HU), IE, IT, LT, LU, LV, MT, PL,
PT, RO, SE, SK, SL, UK (26)

Possibility of price revision

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FL FR, IE, IT, LT, LU, LV, MT, PL, PT, RO,
SE, SK*”*, UK (24)

Additional fees not included in the package

BG, CY, CZ, DE, DK, EE, EL, ES, FI, HU,
IE, IT, LU, LV, MT, PL, PT, RO, SK, UK
(20)

Schedule and method of payment

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, FR, IE, IT, LT, LU, LV, MT, NL, PL, PT,
RO, SE, SK, UK (25)

Special requests from the consumer which

have been accepted

AT, BE*,°*™* BG, CY, CZ, DE, DK, EE, EL,
ES, FI, HU, IE, IT, LU, LV, MT, PL, PT, RO,
SE, SK, UK (23)

Deadlines for lodging a complaint because of

improper or non-performance

AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, HU, IE, IT, LT, LU, LV, MT, NL, PL, PT,
RO, SE, SK, SL, UK (26)

* if relevant to the particular contract

Member states in italics and brackets provide for the information duty in the brochure

(2) Additional elements

Additional elements to be included in the contract have, for example, been introduced by the

following member states:

e BELGIUM (1. place and date of signature; 2. name and address of traveller or other

beneficiaries; 3. conditions for cancellation by the traveller or organiser and / or

retailer; 4. conditions for cancellation insurance, medical assistance insurance and / or

any other insurance; 5. differences in accommodation classifications and current

21 Article L 211-11 of the Tourism Code states that the names and addresses of the organiser, seller, guarantor
and insurer have to be provided in the contract before the start of the journey or the stay.

2 Only the name and address of the organiser.

3 Contract parties may entitle the travel bureau to increase the price of the package, though not within twenty

days of departure.

™ The provision relating to the organiser does not state explicitly that special requests must have been accepted.
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standards in the member states; 6. special requirements communicated by the traveller
when making the booking );

BULGARIA (1. place and date of signature; 2. licence number of the organiser and / or
the tour agent; 3. amount of compensation for the organiser if the consumer cancels
the contract);

CYPRUS (indication of whether there is a stop-over in another city);

the CZECH REPUBLIC (1. names of the contract parties; 2. amount of compensation for
the organiser if the consumer cancels the contract);

FRANCE (1. possibility of withdrawing from the contract; 2. possibility of assigning the
contract to a third party; 3. information to be conveyed to the purchaser before the
journey or stay);

GREECE (1. number of kilometres travelled per day; 2. operating permit for the
accommodation; 3. other services (besides meal plan) offered in the accommodation;
4. insurance policy number and amount of insurance cover; existence of other
guarantees);

HUNGARY (1. deadline for the traveller to cancel without any requirement to reimburse
the costs incurred; 2. name and address of traveller; 3. name of insurance company or
financial institution responsible for financial security; 4. premium for any insurance
policy included in the package; 5. traveller is liable for cancellation costs if contract is
concluded within 35 days of departure or within a given contractual period);

IRELAND (nominated agent with an address in the case of packages sold by an
organiser (whether dealing directly with the consumer or through a retailer) who has
no place of business in the State);

ITALY (1. any costs arising for the traveller in the case of contract transfer; 2.
requirements and procedures for use of the guarantee fund; 3. details of insurance
cover and any additional policies agreed with the traveller);

LATVIA (1. the deadline for opting out of services and the percentage sum
consequently forfeited; 2. the type of insurance chosen by the client; 3. right of
withdrawal for the consumer in the case of a distance contract or contract concluded
outside the company’s usual business premises);

LITHUANIA (1. name and address of traveller; 2. details of permissible contract
alterations or cancellation; 3. health insurance formalities; 4. financial guarantees; 5.

contract number and date of conclusion);
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e LUXEMBOURG (1. rights and duties of the travel agent and traveller in the case of price
revision, cancellation or transfer of the package; 2. assignor has to inform the travel
agent via a letter sent by recorded delivery at least 21 days before departure; 3.
signature of the travel agent and purchaser; 4. guarantee certificate (details of potential
repatriation costs must be attached to the contract);

e MALTA (indication of whether there is a stop-over in another city);

e the NETHERLANDS (visa and passport requirements, health formalities);

e POLAND (1. legal basis of the agreement and legal consequences; 2. deadline for
informing the client about procedures for assigning rights and assuming obligations);

e PORTUGAL (1. maximum amounts for any possible claims from the agency; 2. optional
services to be paid for by the consumer; 3. copy of the insurance policy or policies
sold by the travel agency as part of the contract);

e ROMANIA (1. conditions for modifying or cancelling the contract; 2. possibility and
requirements of transferring the contract to a third party; 3. possible modification of
the services by the agency after conclusion of the contract; 4. responsibility of the
agency in case of breaching or cancelling the contract and the tourist’s compensation);

e SLOVAKIA (1. identification of the contractual parties; 2. amount of compensation for
the organiser if the consumer cancels the contract; 3. conditions a participant must
meet and a notification period if a substitute takes the package);

e SLOVENIA (1. place and date of issue of the travel confirmation; 2. name of the
traveller; 3. conditions under which the traveller may demand annulment of the
contract; 4. necessary information on border and customs formalities, health, financial
and other administrative regulations, 5. other information deemed to be useful if
included in the travel confirmation);

e SPAIN (1. consumer’s duty to give notice in writing or any other demonstrable form in
the event of improper or non-performance; 2. cut-off date for these claims; 3. period in
which the consumer may request confirmation of the reservation; 4. means of

contacting organiser or retailer during the tour).

The broad spectrum of provisions shows that it will be very difficult for organisers to fulfil
the information obligations where the law of another member state is applicable. This may

constitute a barrier to trade.
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(3) Exemptions

In BELGIUM, the contract may simply refer to a programme, brochure or voucher which
contains the necessary elements and then only highlight any subsequent changes. Equally,
provided that there is a precise reference to the relevant page in the brochure where the name
and address of the insurance company are detailed, the organiser or retailer is no longer bound
to indicate them in the contract. In GERMANY, the organiser may also fulfil his duties by
referring to the information contained in the brochure.?”” Similar rules exist in DENMARK,276
where the information in brochures and other marketing material as well as the contractual

confirmation constitute part of the contract.””’

These exemptions seem to be problematic as
the Directive does not provide for any such derogations. In HUNGARY, it is sufficient to refer
to the brochure in the contract if such a brochure was prepared for the traveller. AUSTRIAN
law states that, in the case of a booking made within 7 days of departure, a travel confirmation
document with the obligatory elements only has to be provided if it is reasonable to expect
this of the professional. The traveller, however, has to be informed about deadlines for
lodging complaints for inadequate or non-performance and further details must be provided at
the latest by the time of departure.278 SLOVAKIAN law rules that the description of the package
may be replaced by the package reference number or other reference in the brochure if
relevant and provided that the brochure has been handed over to the consumer. In SLOVENIA,

if a travel itinerary with the necessary information is delivered before the travel confirmation,

it is sufficient for the confirmation document simply to refer to the itinerary.””

e. Information requirements with regard to all terms of the contract

Art. 4(2)(b) of Directive 90/314 imposes on the member states the obligation to ensure that all
contract terms are set out in writing or such other form as is comprehensible and accessible to
the consumer. These terms must be communicated to the consumer before conclusion of the

contract and he must be given a copy of these terms. It is clear from the wording (‘““all the

5 8 6(4) of the Regulation on duties to supply information in civil law.

76 § 6-8 of the Act 472/1993, Annex I and II of Regulation No. 776/1993.

78 5 subs. 2 of the Act 472/1993, Annex I no. 11 of Regulation No. 776/1993.

18 As laid down in § 31e(2) of the Consumer Protection Act.

2 Article 884(1), (3) of the Code of Obligations. For the relationship between the contract and travel
confirmation, cf. Art. 885 et seq.
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terms of the contract”) that this obligation does not only refer to the standard terms and
conditions, but includes all particulars of the contract. Most member states have transposed

this provision.

POLAND, however, has not fulfilled its duty because, in the relevant Act, there is no provision
regulating the communication of the terms before conclusion of the contract. Only the
obligation to provide a copy of the written contract is regulated. SLOVENIAN law does not
require the contract terms according to the Directive’s annex to be communicated to the
traveller prior to the conclusion of the contract, since it states that the travel confirmation with
this information shall be issued upon conclusion of the contract at the latest; otherwise, there
must be a written contract containing all the mandatory components of the travel

confirmation.

IRELAND transposed the relevant article almost literally. SWEDISH law substitutes the
Directive’s term “in writing® with the expression “in an appropriate matter”. CYPRUS added
that the traveller must receive the copy in good time. MALTA has provided for an exemption
where a consumer makes a proposal to the organiser or the retailer not more than fourteen
days before the date of departure. DANISH law lists passports, visas and vaccinations as
examples of the information required. In the UNITED KINGDOM, the obligation is deemed to be
an implied condition with the effect that a failure to comply with it permits the consumer to

terminate the contract.

Several countries have stipulated that the contract must be in writing (e.g. ITALY), going
beyond the Directive’s provisions. In SPAIN, for example, any information and the contract
itself must be provided in written form. The sanction for non-compliance with such formal
requirements need not lead to the contract’s being declared null and void. In Spain, case law
states that the absence of a contract in written form does not render the contract invalid if its
existence can be proved in some other way. The Directive itself does not stipulate that the
consequence of non-compliance with the formal requirement must necessarily be that the
contract is null and void. Such a sanction may be laid down in national law, but other
sanctions are possible as well. LUXEMBOURG has devised an intermediary solution. Violation
of the relevant provisions leads to the contract’s being declared null and void, though the

traveller is not entitled to lodge a claim.
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Some member states (e.g. BELGIUM, BULGARIA, FRANCE, HUNGARY,280 LATVIA, LITHUANIA,
LUXEMBOURG) also omitted the alternative in the Directive of providing the contract in
another form that is comprehensible and accessible to the consumer as per the Directive. In
French law, the requirement for the contract to be a written document arises from other legal
duties.”®' GREEK law likewise contains such a rule. There is some controversy over whether
this is a mandatory condition for legal transactions which may lead to the contract’s being
declared null and void or not, in accordance with the legislator’s intention to simply guarantee
that information is provided. ITALY has an even stricter formal requirement because the
contract must be in writing and a copy of the contract has to be signed or stamped by the
organiser / retailer. In ROMANIA, the contract may also be presented in the form of a

catalogue, folder or other written form.>?

Several member states have made use of Art. 4(2)(c) and allow exemptions in the case of last-
minute bookings. For instance, in the UNITED KINGDOM and CYPRUS, when the period
between the booking and departure is so short that it is impracticable to provide written terms,
it is not necessary to provide the essential terms of the contract. In SLOVAKIA, confirmation
with the relevant information also has to be provided up to 7 days before the beginning of the
package. Otherwise, it must be provided upon conclusion of the contract. AUSTRIAN law
prefers not to apply the rules when the booking is made less than 7 days before departure.
This is because it would be unreasonable to do so and the information is of little importance
given the nature of the trip. In that case, the consumer must be given notice only at the time of
departure. Under GERMAN law, the organiser is also disavowed of any duty to provide a
written contract and to hand it to the consumer if the booking is made less than 7 working
days before departure. Nevertheless, in such an instance, some core information must be

given to the consumer by departure at the latest.

280 & 2(4) of the Government Decree No. 214/1996 rules that the contract must be in writing.

21 Cf. Art. 98 of the Decree No. 94-490 of 17 June 1994. This principle was reinforced in a CA Paris ruling that
the traveller cannot be asked to pay for services provided in the agreement if there is no written contract
(Judgment of 29 June 2001, Petites affiches of 1 July 2003).

2 Article 12(4) of the Government Ordinance 107/1999 on package travel as approved and amended by Law
631 of 16 November 2001.
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f. General prohibition of misleading information

Art. 3(1) of Directive 90/314 states that, as a rule, “any descriptive matter concerning a
package and supplied by the organiser or the retailer to the consumer, the price of the package

and other conditions applying to the contract must not contain any misleading information”.

It should be noted that such an unspecified ban on misleading information could be
considered superfluous because the general rules on unfair commercial practices in member
states should prohibit misleading practices anyway. There are manifold general rules
outlawing misleading advertising and other misleading commercial practices in EC law. As
such, the law would not change if this Directive provision were omitted. Thus, the grouping
of ‘no legal definition’ in this regard does not necessarily mean that the provision has not

been (correctly) transposed.

Nevertheless, several member states did explicitly transpose this provision. In ITALY, the
provision of any misleading information about services offered, the price and other elements
of the contract is always prohibited, irrespective of the method used to communicate such
information to the consumer.” LATVIAN, as well as LUXEMBOURG law, only stipulate that the
information given must be accurate, complete, clear and precise. The same can be found in
SLOVAKIAN and CZECH law where there is a requirement that the organiser provide the
consumer with exact, clear, correct and truthful information before the contract is concluded
(in the brochure as well). SWEDISH law is less detailed than the Directive’s text as the
information must purely be clear and understandable. Several countries (e.g. AUSTRIA,

5

DENMARK, FINLAND,”® GERMANY,”™ the NETHERLANDS, SPAIN) have not specifically

transposed this provision, but provide for a general rule in their contract law,

283 Article 87(4) of the Consumer Code.
24 The general clause in the Consumer Protection Act (lex generalis) applies.
5 Especially unfair trade practices law.
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Table: No misleading information

Substantively as per the Directive BE, BG, CY, CZ, EL, HU, IE, IT, LT, MT,”®
PL, PT, RO, UK (14)

Variations EE, LU, LV, SE, SK (5)

Not specifically transposed AT, DE, DK, ES, FI, FR, NL, SL (8)

o. Sanctions for non-compliance with information duties

Directive 90/314 does not contain many provisions on sanctions for non-compliance with the
various information duties stipulated in Art. 3 and Art. 4(1) and (2). The only explicit
provision can be found at the end of Art. 3(2). This states that the particulars contained in the
brochure are binding on the organiser or retailer, unless changes have been clearly
communicated to the consumer or agreed between the parties to the contract. However, it
could be argued that this provision just states the obvious. If a brochure has been made
available to the consumer and subsequently a package travel contract is concluded on the
basis of this brochure, the general rules on the conclusion and interpretation of a contract
should already mean that the particulars contained in the brochure become part of the
contract. Thus, the effect of this provision is rather limited. It is a mere reminder that the rules
of general contract law provide for sanctions in many cases of non-compliance with

information obligations.

A further sanction provided for in EC law follows from the Injunctions Directive (98/27/EC).
Directive 90/314 is listed in the annex to this Directive. Therefore, consumer protection
instruments in national laws transposing the Injunctions Directive apply to the law on package
travel. This means that qualified entities ensure that consumers’ collective interests are also

met by the law on package travel.

Finally, the general rule of “effet utile” obliges member states to provide for effective
sanctions. In this respect, member states have considerable leeway to determine which

sanctions they provide for. Besides private law sanctions, such as remedies covered in the

6 In the case of any infringement of this provision, the organiser or retailer is liable to compensate the consumer
for any loss due to false or misleading information and is obliged to pay a (criminal) fine, cf. Art. 4.1, 4.2 and
16.1 of the Package Travel Regulations.
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contract, member states may equally lay down various public law sanctions. Examples are
fines or other administrative sanctions, which are found, for instance, in AUSTRIA, BELGIUM,
CYPRUS, FRANCE, GREECE, SPAIN and SWEDEN. In many countries (GREECE, HUNGARY and
MALTA, inter alia), the competent authorities can also revoke an operator’s licence to run a
travel agency. On the other hand, under CZECH law for example, there are no special

sanctions, though the general system governing improper performance and damages applies.

The broad variety of sanctions provided for by member states does not seem to constitute a
barrier to trade. The differences might even be regarded as having a positive effect on
organisers’ and retailers’ compliance with information duties in cross-border cases, because
such differences make it more difficult to calculate the costs of infringements committed
abroad. Therefore, it should suffice to tackle the more substantial differences in the material
information obligations applicable in member states. This would indeed facilitate compliance

when packages are marketed and performed under the laws of different member states.

According to Art. 31 of the ROMANIAN Government Ordinance No. 107/1999, non-
compliance with the information duty represents a contravention and is subject to fines from

400 Lei to 1.000 Lei or penal crime if the conditions applicable are met.

Nevertheless, EC law must also ensure that member states provide for effective sanctions.
Although, under the principle of ‘“effet utile”, member states already have such a duty,
consideration might be given to inserting a general reminder into the Directive, which could

follow the model of Art. 11(1) of Directive 97/7.%%"

2. Restrictions on price revision

Art. 4(4) of Directive 90/314 regulates the circumstances under which it is permissible to
agree a price revision in the package travel contract. The prices laid down in the contract can
only be subject to revision if the contract explicitly provides for the possibility of upward or

downward revision and states precisely how the revised price is to be calculated. Besides,

27 «“Member States shall ensure that adequate and effective means exist to ensure compliance with this Directive
in the interests of consumers.”
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only variations in transport costs, fees, taxes or fees chargeable for certain services and the

exchange rates can be taken into account.

a. Legislative transposition technique

The transposition of the rules in Art. 4(4) of Directive 90/314 into national law differs

throughout the member states.

Table: Transposition laws for Art. 4(4)

Special act on package travel BE,”™® BG™, cY,” DK,”" EL,”? ES,”™ F,”* FR,*”
IE.26 LU.%7 MT.2% PL.2° PT, RO, SE.** UK*! (16)
General regulation Civil Code CZ,302 DE,303 HU,304
LT3 NL3 SK*7
(6)
Consumer Code AT, 17°% (2)
Law of Obligations EE,* 10 s 2)
Government decree HU,“ LV*" (2)

28 Article 11 of the Act of 16 February 1994 regulating package travel contracts and travel intermediation
contracts.

2% Article 34 para 1 no. 1-3 of the Law on Tourism.

20 Article 11(1)-(3) of the Package Travel, Holidays and Tours Law of 1998.

! Article 13 of the Act No. 472/1993 on package travel.

22 Article 4(4) of the Decree No. 339/96 on package travel.

23 Article 7(1)-(3) of the Law 21/1995 regulating package travel.

24 Article 14 of the Package Travel Act of 28 November 1994/1079.

25 Article L 211-13 of the Tourism Code, Article 99 of Decree No. 94-490.

% Article 17 of the Package Holidays and Travel Trade Act, 1995.

27 Article 13 of the Package Travel Act.

2% Article 11(1)-(2) of the Package Travel, Package Holidays and Package Tours Regulations, 2000.
2 Article 17 sec. (1) - sec. (2) of the Act on Tourist Services.

3% Article 11 of the Package Tours Act 1992:1672.

3! Regulation 11 of the Package Travel, Package Holidays and Package Tour Regulations 1992.
2 CC Art. 852c.

2 CC § 651a(4).

3048 415-416 of the CC constitute general provisions on travel contracts.

% CC Art. 6.752(3).

% CC Art. 7:506.

07 CC § 741c(1).

308 £ 31¢(1) of the Consumer Protection Act.

3% Article 90(1), (4) of the Consumer Code.

3108 871(1)-(3) of the Law of Obligations.

311 Article 900 of the Code of Obligations.
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b. Transposition in particular

aa. Increase ““and’’ decrease in price

Art. 4(4)(a) of the Directive provides for a revision of the prices laid down in the package
travel contract. According to the wording, the prices laid down in the contract shall not be
subject to revision unless the contract explicitly provides for the possibility of upward or
downward revision. While all member states restrict an increase in the price, only the
transposition laws of AUSTRIA, BELGIUM, BULGARIA, CYPRUS, DENMARK, FINLAND, FRANCE,
GREECE, IRELAND, ITALY, LATVIA, LUXEMBOURG, MALTA, PORTUGAL, SLOVENIA,*!* SPAIN,
SWEDEN and the UNITED KINGDOM contain provisions governing the possibility to decrease
prices where a term on downward revision is laid down in the package travel contract. In

315 317

contrast, the national laws of the CzZEcH REPUBLIC,'® EsTONIA,*'® GERMANY,>!” HUNGARY,>!®

319 320 poLaND™! and SLovAKIA®? cover only price increases.

LITHUANIA, the NETHERLANDS,
Moreover, Hungarian law only allows a price increase if a term governing a price increase is
part of the package travel contract. On the basis of the wording of the Directive, it is unclear
whether transposition dealing only with the possibility of a price increase is an infringement
of EC law. Art. 4(4) requires explicit provision in the contract for the possibility of upward
“or” downward revision. There is good reason to assume that the “or” must be read as an
“and” because otherwise it makes no sense that both upward and downward revisions are
explicitly mentioned.’* In this case, transposition in these countries is not in line with EC

law. This should be clarified when reviewing the Directive.

312 Article 8 of the Government Decree No. 214/1996.

13 Article 10, 11 of Cabinet Regulation No. 163.

314 Slovenian law similarly allows for an increase or decrease in the price if the changes take place after
conclusion of the contract and the calculation method was set out in the travel confirmation.
15 CC Art. 852c.

316 Article 871(1) of the Law of Obligations.

7 CC § 651a(4).

31% Article 8(1) of the Government Decree No. 214/1996.

319 CC Art. 6.752(3).

320 CC Art. 7:505(3).

321 Article 17 of the Act on Tourist Services.

322.CC § 741¢c(1).

323 Howells/Wilhelmsson, EC Consumer Law, 238 (see also note 35).
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Table: Increase and decrease in price

Regulations for price increase and | AT, BE, BG, CY, DK, EL, ES, FI, FR, IE, IT, LU, LV,
decrease MT, PT, RO**, SE, SL, UK (19)

Only increase covered CZ, DE, EE, HU, LT, NL, PL, SK (8)

bb. Conditions for price revision

Art. 4(4)(a) of the Directive states that a price revision is possible only for variations in
transportation costs (including the costs of fuel), dues, taxes or fees chargeable for certain
services (such as landing taxes or embarkation or disembarkation fees at ports) and the

exchange rates applied to the particular package.

Almost all member states transposed these provisions literally or almost literally. In DUTCH
law, the transportation costs, such as fuel, tax and exchange rates may justify a price
increase.’” Only the FINNISH legislator used a significantly broader form of words for the
transposition of Art. 4(4)(a) 2" indent. A price revision is possible if “changes in transport
costs beyond the tour organiser’s control or which he could not have taken into account when

the contract was concluded” have to be offset.>?

A literal interpretation of the transposition
laws in the CZECH REPUBLIC and SLOVAKIA indicate a narrower form of words than in EC
law. In the Czech Republic,327 an increase in the package price is possible only as a result of
an increase in “payments connected with transportation, e.g. airport and port taxes, included
in the price of the package”. Furthermore, a price increase due to variations in the exchange
rate of the Czech crown is solely possible if the exchange rate increases by more than 10 % on
average.328 No alterations are possible less than 21 days before the package begins.
Additionally, an agreement between the parties may state that the travel agency is entitled to

329 A similar

increase the package price unilaterally if the revision method is precisely set out.
provision can be found in the Slovakian transposition law, which states that a change in the

exchange rate of the Slovak crown can only be taken into account if the exchange rate

324 Article 14(1) of the Government Ordinance 107/1999 on package travel .
325 CC Art. 7:505(3).

326 Article 14 of the Package Travel Act.

327CC § 852¢(2).

328 CC § 852¢(2)(c).

329 CC § 852¢(1).
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increases by more than 5 % on average.” % As a restriction, this increase in the exchange rate
must equally be registered at least 21 days before departure. The customer has to be notified
in writing about the price increase at least 21 days before departure. Otherwise, the travel
bureau does not have any right to claim the difference in price. In SLOVENIA, only changes in
the currency exchange rate or changes in the carriers’ tariffs affecting the price of the tour are

mentioned.

In ITALY, alongside the possibility of a price revision, detailed calculation methods for the

different variations mentioned in the Directive must be provided.331

Table: Conditions for price revision

Similar to the Directive AT, BE, BG’?, CY, DE, DK, EE, EL, ES, FI, FR, HU,
IE, IT, LT, LU, LV, MT, NL, PL, PT, RO*®, SE, SL,
UK (25)

Deviations CZ,SK (2)

cc. Period

According to Art. 4(4)(b) of the Directive, the price stated in the contract must not be
increased less than 20 days prior to departure. While most member states transposed this 20-
day period,334 some national laws provide for a longer period. Whereas the CzeCH™
legislator established a period of 21 days, the transposition laws in FRANCE™® and the UNITED

KiNgDom™’ lay down a period of 30 days.

0 CC § 741c(2)(0).

31 Article 90(1) of the Consumer Code.

2 Article 34(1) of the Law on Tourism.

333 Article 14(1) of the Government Ordinance 107/1999 on package travel.

34 In Romania: Art. 14(2) of the Government Ordinance 107/1999 on package travel.

35 CC Art. 852¢(2).

36 Article L 211-13 of the Tourism Code.

37 Regulation 11(3) of the Package Travel, Package Holidays and Package Tour Regulations 1992.
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dd. Other deviations

Furthermore, the transposition laws in CYPRUS™® and the UNITED KINGDOM™* provide for an
additional restriction on any price revision. According to the laws in these member states,
there may be no price increase for an individual consumer liable under the package travel
contract where such an increase would be less than 2% or greater than the percentage laid
down in the package travel contract. ITALIAN law stipulates that a price increase may never

30 1n SLOVENIA and ROMANIA341,, if the increase in the

exceed 10% of the original price.
agreed price exceeds 10%, the traveller may withdraw from the contract without being
obliged to reimburse any damages and retaining the right to a refund of all payments made.
BULGARIAN law obliges the organiser or retailer, additionally, to inform the consumer
immediately about all substantial changes of the contractual terms to which the increase of the

orginal price by more than 5 % is relevant.”*?

3. Consumer Rights

a. Right to transfer the booking

Art. 4(3) of Directive 90/314 entitles the consumer to transfer his booking if he is prevented
from proceeding with the package. Member states again chose different techniques to

transpose this provision, as the following table shows.

3% Article 11(3) of the Package Travel, Holidays and Tours Law.

33 Regulation 11(3)(ii) of the Package Travel, Package Holidays and Package Tour Regulations 1992.

30 Article 90(2) of the Consumer Code.

1 Article 14(3) of theGovernment Ordinance 107/1999 on package travel as approved and amended by Law 631
ot 16 November 2001.

42 Article 35 of the Law on Tourism.
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Table: Transposition method

Special act on package travel BE,*” BG,”™ CY,™ DK, EL,* ES,”* FI,’* FR,™"
IE,”' LU,”* MT,” PL,” PT, RO, SE,” UK (16)
General regulation Civil Code CZ,357 DE,358 HU,359
LT3 NL3' SK3
(6)
Consumer Code AT,® 17°% (2)
Law of Obligations EE,** SL*% 2)
Government decree HU,*" LV (2)

With regard to the content of national transposition laws, the following aspects may be

highlighted.

aa. Party to which notice must be given

Art. 4(3) of the Directive stipulates that notice of the transfer has to be given to the package

organiser or retailer. The national laws in BELGIUM, BULGARIA®®, DENMARK, ESTONIA,

3 Article 12 of the Act of 16 February 1994 regulating package travel contracts and travel intermediation
contracts.

3 Article 37 of the Law on Tourism.

35 Article 10 sec. (1)-(2) of the Package Travel, Holidays and Tours Law of 1998.

36 Article 12 of the Act No. 472/1993 on Package Travel.

7 Article 4(3) of the Decree No. 339/96 on package travel.

¥ Article 5 sec. (1)-(3) of the Law No. 21/1995 regulating package travel.

9 Article 10 of the Package Travel Act of 28 November 1994/1079.

0 Article L 211-12 of the Tourism Code, Art. 99 of Decree No. 94-490.

3T Article 16 sec. (1)-(2) of the Package Holidays and Travel Trade Act, 1995.

32 Article 12 of the Package Travel Act.

353 Article 10(1)-(2) of the Package Travel, Package Holidays and Package Tours Regulations, 2000.
35% Article 16(1)-(3) of the Act on Tourist Services.

355 Article 9, Art. 10 of the Package Tours Act 1992:1672.

336 Regulation 10 of the Package Travel, Package Holidays and Package Tour Regulations 1992.
*7CC Art. 852b.

¥ CC §651b.

¥ 0C §§ 415-416.

0 CC Art. 6.753(1)-(2).

%1 CC Art. 7:506 contains a special rule for travel agreements, whereas Book 6 contains a general rule.
2 CC § 7411(1), § 741d(2).

363 8 31¢(3) of the Consumer Protection Act.

364 Article 89 sec. (1)-(2) of the Consumer Code.

365 8 873 sec. (1)-(2) of the Law of Obligations.

36 Article 899 of the Code of Obligations.

37 Government Decree No. 214/1996.

3% Article 9 of Cabinet Regulation No 163.
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GREECE, IRELAND, ITALY, MALTA,*”” SPAIN and SWEDEN stipulate that notice has to be given
to the organiser or the retailer. According to the national laws of CYPRUS®"' and the UNITED
KINGDOM,?"* notice to “the other party” is required. Other member states’ laws make a
choice, indicating whether notice has to be given to the organiser or the retailer. In

374 375 377 the NETHERLANDS"'® and

AUSTRIA,>”® GERMANY,*”* FINLAND, > HUNGARY,*’® LITHUANIA,
POLAND,*" notice has to be given to the package organiser. On the other hand, FRANCE,’ 80
LUXEMBOURG™®! and PORTUGAL™™ require notice to be given to the retailer. In SLOVAKIA,™™
notice has to be given to the travel bureau and, in the CZECH REPUBLIC,384 to the travel
agency. SLOVENIAN®®® law does not contain any provision stating explicitly that notice is

required.

Table: Party to which notice must be given

Organiser or retailer BE, BG, DK, EE, EL, ES, IE, IT, MT, SE (10)
The other party CY, UK (2)

Organiser AT, CZ,DE, FI, LT, NL, PL (7)

Retailer FR, LU, PT (3)

Travel agency CZ,RO™ (2)

Travel bureau SK (1)

Travel company HU (1)

No specific provision on notice SL (1)

3% Article 37(1) of the Law on Tourism.

0 Regulation 10.1 of the Package Travel Regulations states that notice has to be given to the organiser or
retailer acting on the instructions of the organiser.

7! Article 10(1) of the Package Travel, Holidays and Tours Law.

372 Regulation 10 sec. 1 of the Package Travel, Package Holidays and Package Tour Regulations 1992.

373 § 31¢(3) of the Consumer Protection Act.

7 CC § 651b.

375 Article 10 of the Package Travel Act of 28 November 1994/1079.

376 Article 9(1) of the Government Decree No. 214/1996.

77 CC Art. 6.753(2) .

% CC, Art. 7:506.

37 Article 16(2) of the Act on Tourist Services.

0 Article 99 of the Decree No. 94-490.

31 Article 12 of the Package Travel Act.

32 Article 24 (1) of the Decree-Law 198/93.

3. CC § 7411(1).

34 CC Art. 852b (f).

35 Article 899 of the Code of Obligations.

36 Being the ‘tour operater travel agency’ or the ‘retailer travel agency’, Art. 2 no. 3 lit. a, b of the Government
Ordinance 107/1999 as approved and amended by Law 631 of 16 November 2001.
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Transposition not entirely clear LV 1)

The Directive is unclear at this point because the wording in Art. 4(3) (“having given the
organiser ‘or’ the retailer reasonable notice”) can have two different meanings with regard to
the addressee of the notice:

(1) Member states are free to decide to whom the consumer must address the notice — either
the organiser or the retailer, or both. If the consumer addresses the notice to the wrong person,
then no notice is deemed to have been given (unless the wrong person is regarded as an agent
of the other person).

(2) The consumer may give notice to either the organiser or the retailer, and, in either case,
has complied with the notice requirement.

It is obvious that the latter interpretation would be more consumer-friendly. If this
interpretation is correct, several member states are in breach of the Directive. The question

should therefore be clarified in the course of the review.

bb. Timeframe for giving notice

Art. 4(3) of the Directive states that the consumer has to give the organiser or the retailer
“reasonable notice” of his intention to transfer the booking. The national laws in AUSTRIA,
BELGIUM, DENMARK, ESTONIA, GERMANY, IRELAND, LUXEMBOURG, MALTA, the
NETHERLANDS, SWEDEN and the UNITED KINGDOM do not lay down a specific period. They
merely require that notice be given within a reasonable time before departure and some even
allow notice to be given by departure (e.g. German law). Dutch law clarifies that notice given
7 days before departure is to be considered early enough. BULGARIA, the CZECH REPUBLIC,
LATVIA, POLAND and SLOVAKIA™ stipulate that notice has to be given within the period
agreed in the package travel contract. In CYPRUS, the transposition law stipulates that notice
has to be sent within the period specified in the contract or in the advertising material or,
where no such period is specified in either of the documents, within a reasonable time before

departure.

7 The Package travel contract has to include a notice period if a substitute takes a package.
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In contrast, the transposition laws in FRANCE, GREECE and PORTUGAL set a fixed period of
time, whereby the length of the period may depend on the type of the package. In France,’ 8
the normal period covers 7 days. In the case of a cruise, this period is extended to 15 days. In
Greece,”™ the transferor has to give notice 5 working days before departure. In the case of sea
journeys, the period for giving notice increases to 10 days. Under Portuguese’ ? law,
information has to be given at least 7 days before departure. If the trip involves long-haul
flights and sea cruises, the period is extended to 15 days. Other member states’ legislators
provided for a specific period in their transposition laws without drawing any such distinction.
In FINLAND,””! notice of the transfer has to be given no later than 48 hours before departure.
In HUNGARY,**? notice has to be given without delay as soon as there is an intention to

% this period is 4 working days. SPANISH™* law sets

transfer the contractual rights. In ITALY,
a period of 15 days before the start of the package, unless the parties have agreed to a shorter

period in the contract.

In LITHUANIA, where no specific period is set, the tourist is entitled to transfer the trip to a
third person who must agree to all the terms of the contract.”” As already mentioned above,

under SLOVENIAN law, no notice is required.

The meaning of “reasonable notice” is unclear. In the course of a review of the Directive, it
could be clarified that it is really a reasonable period and not reasonable notice that is meant,
and this period could perhaps be specified. It should also be decided whether the fixed periods
provided for by member states are in line with EC law. The longer periods might plausibly

deprive consumers of their right to transfer the booking.

% Article 99 of Decree 94-490.

3 Article 4(3) of the Decree 339/96 on package travel.

3% Article 24 sec. (1)-(2) of the Decree-Law 198/93.

¥ Article 10 of the Package Travel Act of 28 November 1994/1079.
%2 Article 9(1) of the Government Decree 214/1996.

3% Article 89(1) of the Consumer Code.

¥ Article 5(2) of the Law 21/1995 regulating package travel.

395 CC Art. 6.753(1).
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Table: Timeframe for giving notice

(Within a reasonable time) | AT, BE, DE, DK, EE, IE, LU, MT, NL, RO, SE, UK (12)

Before departure

Other solutions Specific period ES, FI (48h), HU (without delay), IT
before departure (4 working days) (4)
Differentiation CY,EL, FR, PT (4)

Contractual BG, CZ, ES, LV, PL, SK (6)
agreement
No specific | LT (1)
period
No notice required SL (1)

cc. Form for giving notice

Art. 4(3) of the Directive does not require the transferor’s notice to appear in a specific form.
In AUSTRIA, BELGIUM, CYPRUS, DENMARK, ESTONIA, FINLAND, GERMANY, GREECE,
HUNGARY, IRELAND, LATVIA, LUXEMBOURG, MALTA, POLAND, SWEDEN and the UNITED
KINGDOM, the transferor does not have to meet any formal requirement for his notice. As
already mentioned, SLOVENIAN law does not require notice in order to transfer the rights of
the package. In contrast, the transposition laws in the CzECH REPUBLIC, ITALY,’ %0

397 3% PorRTUGAL,™ SLOVAKIA*® and SPAIN*' stipulate that

LITHUANIA,” ' the NETHERLANDS,
notice has to be given in writing. FRENCH'? law even requires a letter sent by recorded
delivery. It is questionable whether these formal requirements are in line with the Directive.
In the course of the review, it could be clarified that the consumer does not need to meet any

formal requirement for the notice.

3% Article 90(1) of the Consumer Code.

37 CC, Art. 6.753(2).

3% CC, Art. 7:506(2).

3% Article 24(1) of the Decree-Law 198/93.

0 e, § 7411(1).

“O' Article 5(2) of the Law 21/1995 regulating package travel.
492 Article 99 of the Decree No. 94-490.
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Table: Form for notice given by traveller

No specific form AT, BE, BG, CY, DE, DK, EE, FI, EL, HU, IE, LU,
LV, MT, PL, RO, SE, UK (18)

Written form CZ,ES, IT, LT, NL, PT, SK (7)

Recorded delivery FR (1)

No notice required SL (1)

dd. Liability

According to Art. 4(3) of the Directive, the transferor of the package and the transferee shall
be jointly and severally liable to the organiser or retailer who is party to the contract for the
balance due and for any additional costs arising from the transfer of rights. Most member
states transposed this provision almost literally into their national laws (AUSTRIA, BELGIUM,
BULGARIA, CYPRUS, DENMARK, ESTONIA, FINLAND, FRANCE, GERMANY, GREECE, IRELAND,
ITALY, LATVIA, LITHUANIA, LUXEMBOURG, MALTA, the NETHERLANDS, POLAND, PORTUGAL,
SLOVAKIA, SPAIN, SWEDEN and the UNITED KINGDOM). Similarly, under HUNGARIAN law,**
the transferor and the transferee are jointly liable for contractual obligations and additional

costs arising in the period before the transfer. In SLOVENIA,*™ it seems that only the transferor

18 liable.

Table: Liability of transferor and transferee

Joint and several liability AT, BE, BG, CY, DE, DK, EE, EL, ES, FI, FR,
HU, IE, IT, LT, LU, LV, MT, NL, PL, PT, RO, SE,
SK, UK (25)

Deviations SL (transferor) (1)

Transposition not entirely clear CZ 1)

493 Article 9(1) of the Government Decree 214/1996.
4% Article 899 of the Code of Obligations.
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b. Consumer rights in the case of significant alterations

aa. Legal environment for consumer rights granted under the Directive

Directive 90/314 does not provide for a general rule governing cancellation of the booking by
the consumer. The Directive only deals with consumer rights in the case of a significant
alteration to the essential terms by the organiser (Art. 4(5)). For the sake of clarification, it
should be noted that the rights granted to the consumer under the Directive are embedded in
other rules of national law concerning the consequences in the event of cancellation by the
consumer. As such, a consumer may have different rights with regard to cancelling the
booking. Firstly, the applicable national law may allow the consumer to cancel the contract
without any reason. This is the case in GERMANY, HUNGARY, SPAIN and many other member
states. It goes without saying that, in such a case, the consumer is liable to compensate the
organiser. National laws may stipulate rules for the calculation of compensation if the
consumer cancels without reason.*®> For instance, recent Spanish case law had to deal with
this very question,‘m6 i.e. of how to calculate a different percentage of compensation
depending on the timing of cancellation if a consumer cancels without due reason.*”’ In
Hungarian law, compensation must not exceed the price paid. The right of cancellation can be

exercised for reasons other than price increase or alteration to the terms or to the programme.

There is a second type of cancellation right under national laws, allowing the consumer to
terminate the contract when there is a good reason even if this reason is beyond the organiser's
control. According to FINNISH law, for example, the consumer may cancel the contract if he
has sufficient reasons for not participating in a trip to a dangerous region — even if the
organiser is not going to cancel it.**® SPANISH law sometimes even excludes compensation if
the consumer cancels for compelling reasons.*”” GERMAN law allows the consumer to cancel
the booking if the trip is endangered by unforeseen force majeure. In this case, the consumer

is partly freed from the obligation to pay the price. Additional costs must be partially shared

45 Spain: Art. 9(4) of Law 21/1995 regulating package travel; Hungary: Art. 11(3) Government Decree No.
214/1996.

406 A P. Jaén judgment of 4 March 2002; A.P. Pontevedra judgment of 29 October 2001.

Y7 Cf. Art. 9(4) of Law 21/1995 regulating package travel.

408 £ 15(1) of the Package Travel Act.

‘9 A.P. Malaga judgment of 29 September 2004: consumer depression; A.P. Salamanca judgment of 7
September 2001: NATO bombing in Yugoslavia.
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by the parties, i.e. they are to be borne partially by the consumer (e.g. cost for return

travel).‘”o

According to the ROMANIAN Government Ordinance No. 107/1999 the tourist may cancel the
contract at any time. In case the tourist cancels the contract for reasons of his own fault, the
tourist shall pay damages to the tourism agency for the prejudice created as a result of the

cancellation. The damages might rise to the maximum price of the trip.
A third type of cancellation right — very probably — exists in all national laws when the

organiser is in (usually severe) breach of contract. This case is partially regulated by Art. 5 of

the Directive, so will not be dealt with here in the context of Art. 4.

bb. Consequences of an alteration to the terms by the organiser

Art. 4(5) sent. 1 of Directive 90/314 sets out the organiser's obligations in the case of
significant alterations to the essential terms and the rights of the consumer. The organiser
must notify the consumer as quickly as possible about any important change in order to
enable the consumer to either cancel*'' the contract without penalty (1* indent) or to accept a
rider to the contract specifying the alterations made and their impact on the price (2" indent).
The consumer may therefore choose between these two possibilities. Should he opt to cancel,
Art. 4(6)(a) and (b) of the Directive again offers two possibilities for the consumer: he may
either take a substitute package of equivalent or higher quality or be refunded with respect to
all sums paid under the contract. In this case, the consumer may be compensated according to
the applicable law of the relevant Member State, unless the trip is cancelled due to an

insufficient number of participants or force majeure (Art. 4(6)(b) no. i and ii).

With regard to the terms used, the Package Travel Directive consistently uses “withdrawal”
when referring to the consumer’s right to terminate the contract and “cancellation” when the
organiser terminates. Nevertheless, consideration should be given to avoiding the notion of

“withdrawal” in this context, because this may be confused with the very different ‘cooling

410 .
CC § 651;.

41 Although Directive 90/314 uses the term “withdrawal”, “cancellation” is used here instead in order to avoid

confusion with the withdrawal rights granted in Directives 85/577, 97/7 and 94/47.
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off periods’ provided for in other Directives, which are commonly known as “withdrawal
rights”. As such, in this study, “withdrawal” is only used for cooling-off periods, while
“cancellation” is used for both termination of the contract by the consumer and termination of
the contract by the organiser. In the German version of the Directive, this linguistic problem

does not occur.

The vast majority of member states have transposed the provisions in Art. 4(5) and (6) by
closely following the system in the Package Travel Directive. LITHUANIA is the only country
not to have explicitly transposed these provisions; rather, it simply grants the tour organiser a
right to waive the contract for compelling reasons, though he is still obliged to inform the

. . .. 412
tourist of this decision.

(1) Requirements for the right of cancellation

(a) Significant alteration to the essential terms

The Directive requires a significant alteration to the essential terms by the organiser and gives
as an example a price increase. Member states have transposed this prerequisite with only
slight variations. For instance, GERMAN law regards any price increase of more than 5 % as a
significant alteration to the essential terms.*” HUNGARIAN law sets a threshold of 10 %. It
cannot be argued that such variations, which aim at clarifying whether an alteration is
“significant”, constitute a shortcoming in transposition. Further variations are displayed in the

following table.

Table: Alteration to terms

Significant alteration to the essential terms AT, BE, BG, CY, DE, DK,414 EE, EL,415 ES,
FL, FR,*'® HU, IE, LV, MT, NL, SL,*'” UK
(18)

“2CC Art. 6.751(1).

1 CC § 651a(5).

148 16 of the Act 472/1993 refers to an ‘anticipated significant breach of contract’.

15 The only regulatory gap in the Directive commented on in Greek legal literature is that no rules exist where
the consumer is compelled to cancel the trip after conclusion of the contract, but before the beginning of the trip.
In Greek law, those who identify the travel contract as a service contract apply CC Art. 700, which stipulates that
the traveller may cancel the contract at any time, though he remains obliged to pay the agreed price, minus the
amount saved as a result of non-performance of the contract.

*1° Article 101 of the Decree No. 94-490.
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Alteration to the essential terms RO, SK (2)

Significant alteration to any term IT (1)

Alteration to essential terms for reasons |PL (1)

beyond the organiser's control

Impossible to perform an essential term due to cz*B R LU, PT 4)

incidents beyond the organiser's control

Impossible to fulfil the contractual obligations | SE (1)

Not explicitly transposed LT 1)

(b) Obligation to notify the consumer

Art. 4(5) of the Directive places obligations on the ‘organiser’ as the party who, where

essential terms are notified, must notify the consumer as quickly as possible.

In the transposition laws, variations in the wording exist: e.g. FRANCE (seller), the CZECH
REPUBLIC (travel agency), ITALY (organiser and retailer), LATVIA (undertaking),
LUXEMBOURG (travel agent), PORTUGAL (travel agency) and SLOVAKIA (travel bureau).
Although in some cases not very clear, such a choice of wording leads to the conclusion that
both the organiser and the retailer are obliged to inform the consumer. If this is correct, the
consumer's position is strengthened in comparison with the Directive, which places
obligations only on the organiser. SLOVENIAN law does not contain any specific provision, but
only a general provision stipulating that the organiser must provide the traveller with the
services described in the contract, as well as a confirmation or travel itinerary, and act in

accordance with the traveller’s rights and best interests.

There is another feature particular to CZECH law. There is no obligation specified, but only a
provision stipulating that the travel agency may suggest a contractual change without any

. .. 420
time limit.

“17 Article 903 of the Code of Obligations refers to ‘significant changes in the travel itinerary’.

48 CC sec. 852e(1) states that, as a result of reasons beyond the organiser's control, the terms of the travel
contract may be changed before departure if necessary.

19 Article L 211-14 of the Tourism Code.

#20 CC sec. 852e(1).
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Table: Party obliged to inform the consumer about the need for alteration

As per the Directive AT, BE, BG, CY, DE, DK, EE, EL, ES, FI,
HU, IE, LV, MT, NL, PL, RO, SE, UK (19)

Variations CZ, FR, IT, LU, PT, SK (6)

Not explicitly transposed LT, SL (2)

Moreover, the organiser must notify the consumer “as quickly as possible” in order to enable
him to take appropriate decisions. SLOVENIA has not transposed this notification duty for the
organiser at all. FRANCE™?' and ITALY, on the other hand, go beyond the Directive's
requirements by demanding that the consumer receives written notification from the
organiser. As to the timeframe for giving notice, the majority of member states have adopted
the same formulation as the Directive. Whereas LUXEMBOURG grants the organiser a 3-day
period for fulfilling his obligation, CZECH and SLOVAKIAN law do not have any regulations
with regard to the timeframe for notifying the consumer. This no longer seems to be in line
with the Directive’s formulation “as quickly as possible”. The Italian regulation uses the term

‘immediately’ %22 In ROMANIA, the organiser shall notify the tourist at least 15 days before

423
departure.

The majority of member states require information about any significant alteration to the
essential terms. Additionally, the organiser must inform the consumer about a price increase
in ESTONIA. In PORTUGAL, the organiser has to inform the consumer if the contractual
obligations cannot be met. In HUNGARY, no notification duty is laid down in any special law,
but the general rules of civil law apply, demanding immediate notification if it appears that it

might be impossible to perform the contract.

21 Cf. Art. L 211-134 of the Tourism Code and Art. 101 of Decree 94-490.

422 Article 91(1) of the Consumer Code.

3 Article 15 of the Government Ordinance No. 107/1999 on package travel as approved and amended by Law
No. 631 of 16 November 2001.
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Table: Time period for notification duty

As quickly as possible AT, BE, CY, DE, DK, EE, EL, ES, FI, FR, IE
MT, NL, PT, SE, SK, UK (17)

Immediately BG, IT (2)

Without delay LV,PL (2)

3 calendar days LU (1)

15 days before departure RO (1)

No time limit CZ,HU (2)

Not explicitly transposed LT, SL (2)

Table: Content of notification

Information about any alteration

AT, BE, CY, DE, EE, EL, ES, FI, FR, IE, IT,
LU, LV, MT, PL, RO, SE, UK (18)

Information about right to choose

AT, FR, LU, PL (4)

Information about right of cancellation BE, DK, SE (3)
Suggestion of alteration to contract CZ,SK (2)
Information about any price increase EE (1)
Cancellation of the journey EE (1)

Information if contractual obligations cannot

be fulfilled

PT (1)

Not explicitly transposed

LT, SL (2)

(2) Consumer rights after notification of a significant alteration

The consumer may subsequently either cancel the contract without penalty or accept a rider to

the contract specifying the alterations made and their impact on the price. Some member

states only grant the consumer the right of cancellation without explicitly mentioning the

possibility of accepting a rider to the contract, e.g. DENMARK, ESTONIA, FINLAND, GERMANY

and SWEDEN. The reason for this may be the fact that the parties can, as a matter of course,

agree on a contract amendment.
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Table: Consumer rights after notification of an alteration

Right of cancellation AT, BE, BG, CY, CZ, DE, DK, EE, EL, ES,
FI, FR, HU, IE, IT, LU, LV, MT, NL, PL, PT,
RO, SE, SK, SL, UK (26)

Not explicitly transposed LT 1)

The possibility for the consumer to “accept a rider to the contract specifying the alterations
made and their impact on the price” has not been transposed into GERMAN law as such.
Instead, the traveller has a right to another journey or equivalent if there is an essential
alteration to the services and the organiser is able to offer an alternative trip.*** Thus, Art.
4(5), 2" indent of Directive 90/314 has probably not been correctly transposed. Moreover, in
HUNGARY, the traveller is allowed to demand an equivalent or higher standard service. If the
organiser is not able to offer such a service or the traveller does not accept such an offer, the
price can be reduced by 20 % where the organiser's decision to cancel the contract does not

stem from the traveller.*>

In BELGIUM, if the consumer accepts amendments to the initial agreement, the change must be
laid down in a rider or a new contract. The parties are, however, free to decide which method

is appropriate.

Alteration of contract |Rider BE*, BG, CY, EL, ES, FR, IE, LV, MT, NL,
UK (11)
Acceptance of | AT, CZ, FI, HU', IT, LU, PL, PT, RO*™, SK

alteration to contract |(10)

New contract BE* (1)

Replacement with equivalent or higher | DE, DK,*’ EE," HU*, LV (5)

standard services

24 CC § 651a(5), sent. 3.

423 8 10(2) of Government Decree 214/1996.

26 Article 15 lit. b of the Government Ordinance 107/1999 on package travel as approved and amended by Law
631 of 16 November 2000: acceptance of the new conditions of the contract.
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Transposition not entirely clear SE, SL (2)

* more than once

(3) Duty of the consumer to give notice of his decision

Generally, all member states have transposed this duty for the consumer to give notice of the
remedy he/she wishes to select. There are variations in the deadline by which this information
has to be notified to the other contract party. This period varies from “as soon as possible” (or
similar) in most member states to a fixed period of differing length in the CZECH REPUBLIC, "’

430

ITALY,”" LUXEMBOURG, PORTUGAL and SPAIN. Moreover, Portuguese law even demands

written acceptance of any change to the contract and of any potential price revision.

Table: Time limit

As soon as possible BE, CY, DE, EE, EL, FR, HU, IE, MT, UK
(10)

2 working days IT (1)

3 calendar days BG*! ES (2)

5 calendar days CZ,RO™ (2)

7 calendar days LU 1)

8 calendar days PT (1)

Without delay FL PL, SL*’ (3)

Established by the travel bureau SK (1)

“7°§ 16 of Act 472/1993 gives the consumer the right to withdraw from the contract or to choose a substitute

package without causing disproportionate costs or loss to the organiser where it is anticipated that there will be a
significant breach of contract before departure.

8 According to § 872(2) of the Law of Obligations, the traveller may, instead of withdrawing, demand a
substitute package of equivalent or higher cost (if the tour operator is able to offer such a substitute), or a
substitute package of lower cost and a refund of the difference in price between the packages.

2 CC sec. 852e(2).

0 Article. 91(2) of the Consumer Code states that the consumer shall inform the organiser or retailer of his
decision within two working days from the date on which he received notice concerning the alteration.

1 Article 35(3) of the Law on Tourism.

32 Article 15 of the Government Ordinance 107/1999 on package travel as approved and amended by Law 631
of 16 November 2001: the tourist shall take an appropriate decision within 5 days from receipt of notice.

3 No specific transposition exists, but the general rules governing contract avoidance require that a creditor
cancelling a contract due to the non-performance of a debtor’s obligation must notify the debtor without delay.
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Reasonable time

DK, SE (2)

Not explicitly transposed

LT (1)

(4) Effects of the cancellation by the consumer or by the organiser

If the consumer withdraws from the contract pursuant to Art. 4(5) or if the organiser cancels

the package for reasons other than the fault of the consumer, Art. 4(6) of Directive 90/314

gives the consumer the right either to take a substitute package (a) or to be repaid as soon as

possible (b).

Overall, member states have adopted these provisions, although, in some cases, have

supplemented them with additional rules (e.g.

rules about other reasons for cancellation, cf.

above under point III.3.b.aa.). In most member states, the consumer is entitled to take a

substitute package as stated in the Directive, as the following table shows.

Table: Consumer's entitlement to take a substitute package

Substitute package of equivalent or higher

quality

AT, BE, BG, CY, CZ, DE, EL, EE, ES, HU,
IE, IT, LT, LU, MT, NL, PL, PT, RO, SE,
SK, UK (22)

Refund of the difference in the case of lower

quality package

AT, BE, BG, CY, CZ,** DK, EE, EL, ES, FI,
HU, IE, IT, LU, MT, PL, PT, RO, SE, SK,
UK (21)

Substitute package

FR (1)

Another package without any undue expense

or financial loss for the organiser

DK (1)

Substitute package at the original price,

compensation for unnecessary costs incurred

FI(1)

“* The special regulation on travel contracts specifies an obligation to pay the price difference between the

original and substitute package, CC Art. 852g(3).
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Some member states have also specified a deadline for refunding the difference if the
substitute package is cheaper (for instance, BELGIUM (“as soon as possible”), CZECH

REPUBLIC (“with undue delay”) and SLOVAKIA (“forthwith™)).

Where the consumer is not offered, or does not take, a substitute package, most member states

explicitly regulate the reimbursement of all sums paid.

Table: Obligation to reimburse all sums paid

Reimbursement of all sums paid AT, BE, BG, CY, CZ,* DE,”° DK, EL, ES,
FL FR, IE, IT, LT, LU, MT, NL, PL, PT, RO,
SE, SK, SL, UK (24)

Immediate repayment of the full price paid HU (1)

FINLAND additionally stipulates that the consumer must be compensated for any unnecessary

costs incurred.

Several member states also explicitly transposed the provision on the timeframe for

437

repayment (““ as soon as possible”). FRENCH"® law requires, for instance, the “immediate”

refund of all sums paid if the buyer does not take the substitute package.

Table: Time of repayment of all sums paid under the contract

As soon as possible BE, EL, IE, MT, RO, SE, UK (7)
Immediately FR, HU, PL, PT (4)

Upon cancellation of contract CY (1)

Without delay FI (1)

When contract is cancelled ES (1)

7 working days after cancellation by the |BG, IT (2)

consumer or the organiser

3 General provisions governing unjust enrichment apply without any time limit.
436
CC § 34e.
7 As an example for the other member states, LATVIA does not provide for any particular deadline for
repayment of all sums.
¥ Article 101 of the Decree 94-490.
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10 days after cancellation by the consumer LU (1)

No time limit CZ (1)

Some national laws also contain cancellation penalties for the organiser if he cancels the
package. If the organiser cancels less than 20 days prior to the date on which the package
begins, he is obliged to pay the consumer 10 % of the package price in the CZECH REPUBLIC
and to reasonably compensate any damages suffered by the consumer in SLOVAKIA. In

HUNGARY, the organiser must pay interest of 20 % per annum on the price to be repaid.

(5) Compensation under member states’ laws governing non-performance

Article 4(6) of the Directive also states that the consumer shall be entitled to compensation for
non-performance of the contract, except in one of the cases listed in i) (minimum number not

reached) or 11) (force majeure).

Most member states have explicitly transposed the duty to compensate the consumer. The
others seem to rely on their general rules on compensation in the case of a breach of contract.

Again, CZECH law differs in imposing on the travel agency a penalty of 10 % of the package

439

price in the consumer’s favour if the trip is cancelled within 20 days of departure.”” In

addition, the customer is entitled to damages.440

Table: Compensation for non-performance

As per the Directive AT, BE, BG, CY, CZ,*' DE, DK, EL, ES,
HU, IE, IT, LT,*? LU, LV,** MT, NL, PL,
PT, RO, SE, SK,*** SL, UK (24)

B9CC § 852g(4).

0 CC § 852g(4) last sent.

“1CC Art. 852j.

2 CC Art 6.751(3) 1 indent explicitly transposed a compensation duty for the organiser who, on waiving the
contract, must compensate the tourist for any material damage and reimburse the money already paid by the
consumer.

3 As compensation for non-performance, any monies paid must be reimbursed, and, additionally, the customer
has a right to claim losses under Civil law on the grounds of a breach of contract.
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Cancellation penalty CczZ™ (1)

Not explicitly transposed EE, FI, FR (3)

There are some variations with regard to the two exemptions from the duty to compensate the

consumer (ie if the minimum number is not reached (n° i) or in the case of force majeure (n°

i1)).

Some member states have introduced a time limit for cancellation where the minimum
number of participants is not reached. For instance, in SLOVENIA, the organiser must cancel at
the latest 5 days before the scheduled departure. In BELGIUM and ROMANIA, the period is 15

days and in ITALY 20 days.

With regard to exemptions on the grounds of force majeure, the definition of this notion
seems to differ across member states. For instance, under FINNISH law, the organiser is
entitled to cancel the package because of an act of war, a natural catastrophe, a strike or
similar situation at or near the package destination, or because, on the grounds of other
unforeseen circumstances, the package cannot be performed without risk to the traveller’s life

or health.**

Force majeure is not defined in GERMAN legislation, though it has been more
closely defined in a number of rulings in the German courts as an “external event that is not in
any way connected to the company and could not, even with due care and attention, have been

avoided”.*"’

In contrast, the Directive’s definition is wider, covering internal events rooted in
the company’s business operations, such as staff strikes affecting the travel agency/trip
organiser, where such an event was not foreseeable or its consequences could not have been
avoided. Since the definition adopted by German courts limits the opportunities for the trip

organiser to cancel, German case law actually works in the consumer’s favour.

Some differences also exist in SPAIN as regards the exemption on the grounds of force
majeure. These differences exist in various administrative rules that some Autonomous

Communities (Catalonia, the Balearic Islands etc.) have enacted to bring their rules into line

“4If the organiser cancels less than 20 days prior to departure, he is obliged to pay the consumer reasonable
compensation .

5. CC § 852¢ sec. (4), (5).

6 Article 12 of the Package Travel Act of 28 November 1994/1079.

“7 Cf. BGH judgment of 16 April 2002, X ZR 17/01.
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with the Directive. The administrative (though not civil) liability of retailers (travel agencies)

is therefore slightly different depending on the Spanish region in which they operate.

In FRENCH law, there are no explicit exemptions.

8 In the CZECH REPUBLIC, exemptions from

liability for damages (not for compensation) are similar to the provisions in the Directive.*

Additionally, according to ROMANIAN law the consumer may not be compensated if he is held

responsible for the cancellation.”

0

The following table indicates further variations across member states.

Table: Exemptions from the obligation to compensate the consumer

As per the Directive

AT, BE, BG, CY, CZ, DK, EL, ES, HU, IE,
ITLT, LU, MT, NL, PL, PT, RO, SE, SL, UK

21)

Examples of |Explicit  right  to|EE, FI, SK (3)
variations with regard | cancel
to 1)  (minimum | Not explicitly | FR, DE (2)
number) transposed
Examples of |Explicit  right  of | DE, EE, FI (3)
variations with regard | cancellation
to ii) (force majeure) |Not explicitly | FR (1)

transposed

Definition of force

majeure

EE,*TFI (2)

8 Neither in Art. L 211-15 of the Tourism Code nor in Art. 102 of the Decree 94-490.
9. CC sec. 852g(5)(b). This is a technical problem as the regulation in CC sec. 852g(5) duplicates the provision

in sec. 852j (1).

0 Article 18 lit. ¢ of the Government Ordinance No. 107/1999 on package travel as approved and amended by
Law No. 631 of 16 November 2001.
1 Article 103(2) of the Law of Obligations.
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No explicit use of the

term ‘force majeure’

CY, CZ, DK, MT"* (4)

No explicit exclusion

of over-booking

CY, CZ, DK, HU, IE, LT, MT, PL, SE, SK
(10)

Transposition not | LV (1)

entirely clear

4. Additional duties for the organiser

a. Obligation to make alternative arrangements

The first sentence in Art. 4(7) of Directive 90/314 lays down an obligation for the organiser to

make alternative arrangements without extra cost and to compensate the consumer, where

appropriate, should a significant proportion of the services not be provided after departure. It

is unclear whether the duty to compensate the consumer “where appropriate” constitutes an

independent specific liability rule or — more plausibly — merely refers to the general rule in

Art 5(2) of the Directive.*” According to the latter scenario, the organiser could cite the

reasons provided for in Art. 5(2), e.g. force majeure. This question could be clarified when

reviewing the Directive.

Many member states have transposed these provisions by closely following the Directive. The

following table shows the general picture.

Table: Obligation to make alternative arrangements

Substantively as per the Directive

BE, BG,”* CY, EL, FR, HU, IE, IT, LT, MT,
NL, PL, PT, RO, SE, SK, UK (17)

Variations

AT, CZ,DE, DK, EE, ES, FI, LU (8)

Additional requirements

FR, HU, PL, PT (4)

2 Regulation 13.3.2 of the Package Travel Regulations uses the wording “on the grounds of unusual and
unforeseeable circumstances beyond the control of the organiser, the retailer or other supplier of services, the
consequences of which could not have been avoided even if all due care had been exercised” instead of the term

‘force majeure’.

3 cr Howells/Wilhelmsson, EC Consumer Law, 243 (see also note 55).

% Article 41(3) of the Law on Tourism.
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Not explicitly transposed SL™ (1)

Transposition not entirely clear LvV@)

There is a relatively broad spectrum of — in most cases slight — variations across member
states. For instance, in AUSTRIA, although the travel agent is obliged to assist the traveller in
any possible way, the Austrian Consumer Protection Act does not mention any obligation for
the travel agent to compensate the traveller where alternative arrangements are impossible. As
such, Austria relies on the general provisions in the Austrian Civil Code concerning
compensation (e.g. § 1042). In LUXEMBOURG, the transposition law does not oblige the travel
agent to make alternative arrangements when due justification is provided that it is impossible

to meet the contractual obligations.

The FINNISH legislator, in the first instance, provides for any defect in performance to be
remedied. If, however, the traveller suffers material inconvenience, he may refuse such a
remedy. If it is not possible to remedy the defect or if it is not remedied without delay, the
traveller is entitled to a price reduction in accordance with the scale of the defect. CZECH law
obliges the travel agency to provide a consumer in difficulty with prompt assistance if damage

456 .
Where all services or a

was caused by a third party or unforeseeable circumstances.
significant part are not provided or the travel agency perceives that it will be unable to
provide the services laid down in the contract, the travel agency must take appropriate

measures without undue delay and free of charge.457

The Directive lays down a duty to compensate for the difference between the services offered

58

and those supplied “where appropriate”. CzZECH law and FRENCH law™® clarify that

compensation is appropriate when the service supplied is of lower quality.

Some countries (for instance DENMARK) provide for a right of cancellation in the situation
regulated in Art. 4(7) of the Directive. In the event of cancellation, the operator has to refund

any payments made, but is therefore entitled to a sum corresponding to the value which the

3 Article 903 of the Code of Obligations only regulates when changes in the travel programme are permitted.
#6 CC sec.852k(1).

BT CC § 852k(2).

% Article L 211-16 of the Tourism Code.
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package tour may be considered to have had for the customer. Cancellation or alternatively a
price reduction is excluded if the operator offers to remedy the shortcoming without extra cost
or significant inconvenience and within a reasonable period of time. Besides, compensation is
granted both for any shortcoming and - unlike ordinary rules on damages - for any subsequent
significant inconvenience, such as a “ruined holiday*, unless the breach is due to force

majeure.

ESTONIAN law offers the traveller the right to cancel the contract if an essential travel service
is changed significantly. Instead of cancelling, the traveller may demand a substitute package
of equivalent or higher cost if possible. Otherwise, the difference in price between the
packages must be refunded. A replacement service can be provided in HUNGARY and
LUXEMBOURG, too. In ESTONIA, the consequences of breaching a contractual obligation are
also specified in detail. Firstly, the traveller has to notify the tour organiser or retailer who
must then take all reasonable steps in order to provide immediate assistance to a traveller in
difficulty - unless the traveller has caused the breach himself. In SLOVAKIAN law, the travel
bureau is liable to the customer and must take action without undue delay in order to ensure
that the tour may begin and to refund the customer in accordance with the price difference

between the services offered and provided.

There is no right to compensation in POLAND if the reason it is impossible to make alternative
arrangements is due either solely to the actions or failings of third parties not involved in the
alternative arrangements (if their conduct was not foreseeable and preventable), or to force
majeure. Moreover, the client may seek a proportional price reduction provided that the
replacement service is of lower quality than the service described in the tourist event

programme.

GERMAN law offers the traveller a wide range of remedies. Compared to the Directive, there is
a higher standard of liability. One special feature relates to what is termed a travel defect,
meaning that when the trip does not meet the specifications or necessary quality standards,
German law regards it as unsatisfactory. In the case of an infringement, the organiser may, in
the first instance, either rectify the defect or provide an equivalent replacement service. If he
fails to do so, the traveller is entitled to a price reduction in line with the duration of the
inconvenience, provided that he has informed the organiser about the defect. If there is a

fundamental breach, the consumer may also cancel the contract. It is important to note that
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these remedies do not depend on establishing the organiser’s fault. This is only a requirement
when the consumer additionally seeks damages, including recompense for wasted holiday

time.

SPANISH law adds that when the consumer continues the trip under the alternative
arrangements, this is deemed tantamount to acceptance of the proposal. PORTUGAL includes
an obligation to communicate to the agency any deficiency in the performance of the contract
in respect of services provided by third parties within the period stipulated in the contract or,

failing that, as soon as possible, either in writing or another appropriate form.

SLOVENIAN law does not contain any specific provision. The substance of Art. 4(7) of the
Directive can rather be found in several different articles of the Code of Obligations. It is
stated that the agreed accommodation may only be replaced with accommodation facilities of
the same category or of a higher category at the travel organiser’s expense, and only in the
agreed location. This seems stricter than the Directive’s “suitable alternative arrangements”.
In the event of substantial alterations without justified reasons, the organiser must return

everything obtained from the traveller, who is allowed to cancel the contract.

b. Duty to provide equivalent return transport and compensation

If an alternative arrangement according to Art. 4(7) sent. 1 of the Directive is either
impossible or not accepted by the consumer for good reasons, the organiser has to provide
equivalent return transport to the place of departure or to another return point to which the
consumer has agreed. He must also compensate the consumer where appropriate (Art. 4(7)

sent. 2).

Once again, most member states, (e.g. BELGIUM, BULGARIA, CYPRUS, FRANCE, GREECE,
ITALY, LITHUANIA, LUXEMBOURG, MALTA, PORTUGAL, SPAIN, SWEDEN and the UNITED

KINGDOM) have implemented this provision in a similar way or even word-for-word.

Examples of variations or more detailed provisions can be found in several member states.
For instance, AUSTRIA does not have a specific provision on compensation. Nevertheless the

consumer is entitled to compensation under the general rules in the Austrian Civil Code.
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Whereas SLOVAKIA omits the term “for good reasons” as per the Directive, IRISH law replaces

it with “on reasonable grounds” and the ITALIAN legislator chooses the term “in good faith”.

The CZECH REPUBLIC regulates the question of transport in detail. The return journey includes
any necessary replacement accommodation and catering. Furthermore, if there is any price
difference, this has to be reimbursed.*” In SLOVAKIA, return transport to the point of
departure or such other point of return as agreed by the consumer also includes any necessary
replacement board and lodging. In HUNGARY, if an alternative arrangement is either
impossible or not accepted by the consumer for good reasons, the organiser has to arrange
equivalent transport back to the place of departure, cover its costs and reimburse the fees
minus the price of services already provided.460 ESTONIAN law also clarifies that all additional

expenses are to be borne by the operator.

According to DANISH, ESTONIAN and GERMAN law, the consumer must be returned, free of
charge, to his point of departure or to another location specified in the contract using a means
of transport corresponding to that specified in the contract if he cancels the contract and not if
he does not accept the organiser’s arrangements as per the Directive. In POLAND, the rules

apply if he either cancels or does not accept the replacement service.

SLOVENIAN law has only very indirectly implemented the EU provision as it contains a
general provision requiring the organiser to do everything to safeguard the traveller's

. 461
interests. 6

Similarly, in the NETHERLANDS, there is a general rule stating that help and assistance must be

provided, though “return transport and compensation” are not specifically mentioned.*®*

Table: Duty to provide equivalent return transport and compensation

Substantively as per the Directive BE, BG, CY, EL, ES, FI, FR, HU, IT, LT,
LU, LV, MT, PT, RO, SE, UK (17)
Variations AT, CZ, DE, DK, EE, IE, SK, PL (8)

49 CC sec. 852k(4).

460 Article 12(3) of Government Decree 214/1996.

461 Cf. Art. 890 of the Code of Obligations covering the organiser's general liability for damages.
2 CC Art. 7:507(3)
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Indirectly transposed NL, SL (2)

c. Duty to make prompt efforts in cases of complaint

According to Art. 6 of Directive 90/314, in cases of complaint, the organiser and/or retailer or
his local representative (if there is one) must make prompt efforts to find appropriate

solutions.

The BELGIAN, DUTCH, FRENCH, LATVIAN, LITHUANIAN, POLISH and SLOVENIAN legislators
have not transposed this provision. This may be due to the fact that the obligation is

considered to be part of general contract duties in these countries.*®?

Table: Explicit transposition of the duty to make prompt efforts in case of complaints

Substantively equivalent to the Directive As per the Directive | BG, CY, DK, ES,
HU, IE, MT.,*** PT,
RO, SE, SK, UK (12)

In relation to the | AT (1)

consumer's rights

Following the | EE, IT (2)
consumer’s duty
Possibility to refuse in the case of FI, DE (2)
unreasonable expense or inconvenience
Indirectly transposed EL (1)
No specific legislative transposition BE, FR, LT, LV, NL, PL, SL (7)
Transposition not entirely clear CZ, LU (2)

In some member states, the national laws use a slightly different wording or legislative

technique than the Directive. For instance, in AUSTRIA, ESTONIA, GERMANY, FINLAND and

463 With regard to the Netherlands cf. CC Art. 6:248.
464 See Reg. 8.3 Package Travel Regulations, which states that, in cases of complaint, the organiser or his local
representative shall make prompt efforts to find appropriate solutions.
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HUNGARY, the organiser must make prompt efforts to help not in the case of complaints, but
in the case of a failure in performance. In BULGARIA, CYPRUS, ITALY*® and the UNITED
KINGDOM, the national regulations refer to complaints about failures in performance. The
SWEDISH regulation refers to a “justified complaint”. In IRELAND, the organiser must help if
the consumer is in difficulty. According to the Greek regulation, a written complaint is
needed. Where the organiser, retailer or local representative receives such a complaint or is
called upon by the supervisory authorities, he must be able to provide explanations and show
that he is endeavouring to find appropriate solutions. Thus, a duty to give prompt assistance is
not explicitly mentioned, but covered by the obligation to document attempts to find a

solution. A peculiarity in Italy*®

is that the duty to help the consumer is “hidden” in a
regulation that obliges the consumer to make complaints about failures in performance. In
Estonia, the duty to try immediately to find suitable solutions is also connected to the
consumers’ duty to notify the travel provider in the case of a failure in performance. In

467
d6

Finlan and Germany,468 the consumer's counterparty is not obliged to take measures which

cause unreasonable inconvenience.

Table: Cases in which the organiser/retailer must make prompt efforts to find a solution

Complaints ES, DK, IE, MT, PT (5)
Complaints about failure in performance BG, CY,*® HU, IT, RO, UK (6)
Justified complaint SE (1)

Written complaint EL (1)

Failure in performance AT, DE, EE, FI (4)

Called upon by supervisory authority EL (1)

No specific legislative transposition BE, FR, LT, LV, NL, PL, SL (7)
Transposition not entirely clear CZ, LU (2)

495 The consumer shall inform the organiser or retailer of his decision within two working days from the date on
which he received notice about the alteration to the contractual conditions.

466 Article 98(1) of the Consumer Code.

%678 19 of the Package Travel Act of 28 November 1994/1079.

“SCC §651c.

9 Art 15(8) of the Package Travel, Holidays and Tours Law of 1998 refers not to “failures in performance’, but
to ‘deficiencies’ in contractual performance.
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The provision in Art. 6 is often integrated into the regulations governing consumers’ rights.
Consequently, some member states place obligations on the consumer's counterparty, whether
the organiser or retailer. The local representative is mentioned in CYPRUS, GREECE, ITALY,
MALTA, PORTUGAL, SWEDEN and the UNITED KINGDOM. In HUNGARY, the traveller must
inform the representative of a problem without delay who, in turn, is obliged to act and inform
the travel company without delay. If there is no representative, a travel agency previously

indicated by the travel company must be informed.

Table: Obligated party

Organiser AT, BG*, DE, EL, ES,*” FI, IE, IT, MT,
RO*, SE (11)

Retailer EL, ES, IE (3)

Agency HU*, PT (2)

Other party to the contract CY, UK (2)

Organiser and service provider in question DK*"" (1)

Service supplier RO* (1)

Representative HU* (1)

Local representative mentioned BG*, CY, EL, IE,472 IT, MT, PT, SE, UK (9)

* more than once

S. Liability

a. Liability of organiser and/or retailer

Art. 5(1) of the Directive obliges member states to ensure that the organiser and/or the retailer
is liable to the consumer for the proper performance of any obligations under the package
travel contract, irrespective of whether the organiser, the retailer or others service suppliers
were to fulfil the relevant obligations. The provision therefore does not specify possible

remedies. Its main function is to make the organiser and/or retailer liable where another

70 Article 10(3) of Law 21/1995 regulating package travel refers to the “retailer or, depending on the case, the
organiser”.

71°§ 25 of Act 472/1993.

412 Article 14(4) of the Package Holidays and Travel Trade Act, 1995 states that, in the case of complaints, either
the ‘organiser’ or the ‘local representative’ shall make prompt efforts in order to find appropriate solutions.
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supplier is responsible for improper performance. In particular, this provision reveals the
overriding problem of the Package Travel Directive, i.e. that it did not clearly decide whether
the organiser, the retailer or both are liable to the consumer. This decision is left to member

states’ discretion. They have to ensure that at least one of the two is liable in all cases.

In the course of a review of the Directive, consideration might be given to clarifying this
rather vague situation. The most consumer-friendly solution would be joint and several
liability for both the organiser and the retailer.*’”> However, this could be a rather radical
solution for some member states, where travel agencies are commonly just small retailers with
low profit margins. A less invasive solution could be to make the organiser liable in all cases

and to leave to member states’ discretion whether the retailer should be jointly liable.

IRELAND has transposed the provisions in the Directive concerning the liability of the retailer

474

and the travel organiser almost literally. In BULGARIA,”"" MALTA, LITHUANIA, LUXEMBOURG,

475

PORTUGAL and ROMANIA™"" the rules concerning liability are also the same as in the Directive.

Thus, the organiser and/or the retailer can be either separately or jointly responsible.

In FRANCE, this system of broad liability, which includes liability for other suppliers of
services, is regarded as a new departure. It is explicitly stated in French law that “each natural
or legal person who organises or sells package travel...is strictly liable to the buyer for proper

476
performance thereof...”.

In AUSTRIA, the Consumer Protection Act exclusively uses the term ‘organiser’,’”’
comprising, on the one hand, a travel organisation providing the services itself or through an
auxiliary and, on the other hand, a travel agency brokering contracts between the travel
organisation and the traveller. Thus, the question of separate or joint liability for the travel
organisation and travel agency depends on each individual case. If the travel agency commits

to providing the travel services (i.e. it acts as an intermediary for the travel 0rganisation478),

73 Suggested by Howells/Wilhelmsson, EC Contract Law, 242.

414 Article 39(1) of the Law on Tourism.

7 According to Art. 20 of the Government Ordinance 107/1999 on package travel as approved and amended by
Law 631 of 16 November 2001 the travel agency (e.g. tour operator travel agency or retailer travel agency) is
liable.

476 Article L 211-17 of the Tourism Code.

17 Definition in § 31b(2)(2) of the Consumer Protection Act.

% According to CC § 1313a.
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both are jointly liable.*”’

If the travel agency only pledges to broker a corresponding travel
contract with the travel organisation, it is only liable where it infringes a contractual duty (e.g.
by knowingly commissioning an unreliable organisation). Otherwise, claims arising from
improper performance of the contract can only be made against the travel organisation. Any
claim lodged by a consumer on the grounds of loss of enjoyment as a result of non-
performance of a considerable part of the contract must be underpinned by clear evidence that
the organiser is at fault. It is also based on the degree, gravity and duration of the defect, the

purpose of the trip and the price.480

CzECH legislation imposes liability on the travel agency. One particular feature is that the
consumer has to enforce his rights without undue delay, and at the latest within 3 months.
Moreover, in SLOVAKIA, the travel bureau (the ‘organiser’) is liable to the consumer for
proper performance of the contract. In POLISH law, the organiser is liable for non- or improper

. . 481
performance of the contract for tourist services.*

As FINNISH law only refers to the concept of ‘organiser’, the latter is solely liable, even for
other persons he uses when providing services. The traveller is entitled to compensation for
personal injury and material and property damage caused by a defect in performance if the
organiser acted negligently.482 According to DUTCH law, the organiser is liable.**? In LATVIA,

the undertaking (company) is liable for the provision of services in line with the contract.

In BELGIUM, both are also liable for non- or improper performance, irrespective of whether
they, their agents, assignees or representatives are at fault. This is similar in CYPRUS and
SLOVAKIA. In GREECE, any service provider (i.e. the organiser as well as the retailer) is
generally liable for faults to the detriment of the consumer. The legislators in Cyprus and the
UNITED KINGDOM decided to hold the consumer's contractual partner responsible for the

whole performance of the contractual obligations.

A different legislative technique is used in HUNGARY, achieving the same result. The

organiser is liable for every person he uses to fulfil his duties, irrespective of fault. Moreover,

7 Joint liability is regulated in CC § 1302.

®0cC §31e(3), § 31f.

1 Article 11a of the Act on Tourist Services.

82 8 23(1) of the Package Travel Act of 28 November 1994/1079.
83 CC Art. 7:507(2).
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a retailer who sells trips on behalf of a foreign organiser, is liable in the same way as the
organiser. Price reduction applies where performance is not in line with the Directive.
Besides, the consumer is entitled to compensation for damages unless the organiser acted with
the intention of correctly performing the services and in a manner, which, under the

circumstances, would generally be expected of him.

In ITALY, both the organiser and the retailer have to pay damages according to their respective
liabilities unless it is impossible to perform the services due to circumstances beyond their
control. Liability can be avoided when the tour is cancelled because of force majeure or an
insufficient number of participants, though overbooking does not constitute a good reason.
SWEDEN has also included a possibility for the organiser or retailer to escape liability. They
are liable for any faults unless they can prove that the damages were caused by circumstances
beyond their control. Another exception can be found in SLOVENIA, where the organiser is
essentially responsible. He is also liable for damages caused by third persons involved in any
travel services unless the organiser proves that he chose the service provider concerned with
due diligence. The Slovenian legislator specifically refers only to non- or partial performance.
However, under the general principle of liability for non-performance/improper performance,

the organiser is liable for improper performance.

In DENMARK, the concept of joint liability applies. The retailer is liable to the consumer for all
his financial claims against the organiser. In SPAIN, although the wording of the legislative
regulations provides for separate liability as a rule (i.e. the organiser and the retailer are only
liable for faults they committed themselves), joint liability applies exceptionally if there are
several retailers and organisers. However, in order to enhance consumer protection, case law

tends to assume that the organiser and retailer are jointly liable.

In contrast to the Directive, which uses the terms “non-performance”, “failure to perform”,
and “improper performance”, GERMAN law, reflecting the peculiarities of the German system,
prefers the more general term "travel defect". As a consequence of this broad definition,
liability and guarantees are extended, so that the traveller is afforded a higher level of
protection. The trip organiser (though not the retailer) is liable for the trip’s success
(irrespective of who is at fault) and essentially carries the risk. Thus, remedial action (§ 651c
BGB), price reduction (§ 651d BGB) and cancellation on the grounds of an unsatisfactory trip

(§ 651e BGB) do not require the trip organiser to be at fault. According to case law, these
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rules apply to any cases where the service has been disrupted even if this does not impinge
directly on the traveller. With regard to compensation claims, the German Civil Code is

broadly aligned with the Directive.

b. Liability for damages and exemptions

According to Art. 5(2) of the Directive, the organiser and/or retailer is/are not liable for
damages if
(1) the failures are attributable to the traveller,
(2) the failures are unforeseeable, unavoidable and attributable to a third party with no
relation to the performance of any contractual services and provisions,
(3) the failures are due to a case of force majeure, or
(4) the failures are due to an event that the organiser and/or retailer or the supplier of

services could not foresee and forestall with all due care.

Up to a certain degree, it remains unclear whether this provision regulates a classic ‘culpa

liability’ or follows the more modern pattern of ‘strict liability’ with some exceptions.

The four reasons for excluding liability listed in Art. 5(2) of the Directive are transposed by
BELGIUM, BULGARIA, CYPRUS, the CZECH REPUBLIC, DENMARK, FRANCE, GREECE, IRELAND,
ITALY, LATVIA, LITHUANIA, LUXEMBOURG, MALTA, the NETHERLANDS, PORTUGAL,

484

SLOVAKIA, SPAIN and the UNITED KINGDOM. POLAND ™" has only transposed numbers (1), (2)

and (3). ROMANIA seems to have transposed only N° (1) and (3).485
Instead of adopting the four exceptions, GERMANY preferred to refer to its general rules.**
The organiser is not liable if he is able to prove that he acted neither intentionally nor

negligently (‘culpa liability’).**’

Under FINNISH law, the travel agent also has to prove that he
did not act carelessly. It is unclear if transposition using the ‘culpa liability’ model constitutes

a false implementation of Art. 5(2) of the Directive. In principle, there is a difference between

84 Article 11a, 1% - 3 indent of the Act on Tourist Services.

5 Article 20(2) of the Government Ordinance 107/1999 on package travel as approved and amended by Law
631 of 16 November 2001.

6 CC § 6511(1), § 276.

*7 For case law, see BGH judgment of 11 January 2005, X ZR 118/03, BGH judgment of 9 November 2004, X
ZR 119/01, BGH judgment of 15 October 2002, X ZR 147/01, OLG Munich judgment of 24 January 2002, 8 U
2053/01.
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the exceptions listed in the Directive and culpa liability, but it is difficult to find cases that
illustrate different results. In particular, if the burden of proof lies with the organiser/retailer
who has to prove that he did not act negligently, legal practice will very probably come to the
same results.

488

In SLOVENIA, ™" the organiser is exempted from any contractual liability in circumstances that

the organiser was not able to prevent, remedy or avoid. In SWEDEN, **

the organiser is not
liable only if he can prove that non-performance is due to circumstances beyond his control,
which he cannot reasonably be expected to have foreseen and/or to have avoided. In AUSTRIA,
ESTONIA and HUNGARY, there seems to be no explicit transposition of Art. 5(2) sent. 1 part 2
of the Directive. In Hungarian law, exemptions cover failures in performance of the contract
that are attributable to the consumer or to a third person who is not connected to the
performance of the contractual obligation. Furthermore, there is an exemption if the company
could not have foreseen or avoided the defect with due care, as well as in cases of force

majeure, which is defined as an unforeseeable, unusual circumstance that runs counter to the

travel company's intentions and the consequences of which cannot be foreseen with due care.

Table: Exemptions from liability

As per the Directive BE, BG, CY, CZ, DK, FR, EL, ES, IE, IT, LT, LU,
LV, MT, NL, PT, SK, UK (18)

Deviations FI, DE, PL, RO, SE, SL (6)

Not explicitly transposed AT, EE, HU (3)

c. Limitation on amount of damages to be paid

aa. According to international conventions

Under Art. 5(2) sent. 3 of the Directive, member states may provide for limitations on the
organiser’s and/or retailer’s liability in accordance with international conventions governing

such services. Most member states have made use of this option. In BELGIUM, BULGARIA,

8 Article 240 of the Code of Obligations.
498 16 sec. (2), (3) of the Package Tours Act 1992:1672.
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1

CypPrUS, CZECH REPUBLIC,490 DENMARK, ESTONIA, FINLAND,49 GERMANY, GREECE,

42 IRELAND, ITALY, LUXEMBOURG, MALTA, the NETHERLANDS, PORTUGAL,*’?

HUNGARY,
SLOVAKIA, SPAIN, SWEDEN'* and the UNITED KINGDOM, liability is limited according to
international conventions. Although LITHUANIAN law has not directly transposed this
provision, this principle follows from general contract law. As a rule, the parties are free to
determine the terms and conditions of a contract, except when they are set by mandatory rules

495
of law.

AUSTRIA has signed various international conventions on flight liability (the Warsaw
Convention 1929/1955, the Guadalajara Convention 1961 and the Montreal Convention 1999)
though the legislator did not transpose this provision into Austrian law. Furthermore, FRANCE,

LATVIA and SLOVENIA have equally not transposed Art. 5(2) sent.3 of Directive 90/314.

Table: Option to allow limitations on liability according to international conventions

Use of Option Member States

Yes BE, BG, CY, CZ, DE, DK, EE, EL, ES, FI, HU, IE, IT, LU, LT, MT,
NL, PL, PT, SE, SK, UK (22)

No AT, FR, LV, RO, SL (5)

bb. Limitations on damages other than personal/physical damages

Except for personal injury, Art. 5(2) sent. 4 of the Directive permits member states to provide

for contractual limitations on compensation for damages that result from the non-performance

% The two possible limitations on damages covered in Art. 5(2), sent. 4 and 5 of the Directive are transposed in
CC sec. 852j(3), i.e. damages (including personal) can be limited if an international convention provides for such
a limitation and it is included in the travel contract.

1 Article 24 of the Package Travel Act of 28 November 1994/1079. This article also refers directly to national
statutes like the Maritime Act (674/94), the Act concerning Transportation in an Aircraft (289/37), the Air
Transportation Contracts Act (45/77) or Air Transportation Act (387/86), the Railway Transport Act (1119/00),
which seem to reflect the conventions, and to Regulation 2027/97 on Air Carrier Liability in the Event of
Accidents.

2 Since 13 May 2005.

43 Article 40(1) of the Decree 209/97.

494 § 18 of the Package Tours Act 1992:1672. This refers to the Maritime Act, the Air Transport Act, the Rail
Transport Act and the International Rail Transport Act.

5 CC Art. 6.156(4).
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or improper performance of services included in the package, provided that the reduction is

not unreasonable.

Most member states (AUSTRIA, BELGIUM, BULGARIA, CYPRUS, CZECH REPUBLIC,**

7

DENMARK, GERMANY, ESTONIA, FINLAND, GREECE, IRELAND, ITALY,49 LITHUANIA,

LUXEMBOURG, MALTA, the NETHERLANDS, POLAND, PORTUGAL,*® SrLovakia,*”

SLOVENIA®® and the UNITED KiNgDOM"!

) have made use of this option, while FRANCE,
HUNGARY, LATVIA, SPAIN and SWEDEN have not. Furthermore, such a contractual term
limiting compensation for damages other than personal damages would be invalid under

French law.

Even in those countries which do generally allow limitations on compensation as per Art. 5(2)
sent. 4 of the Directive, the individual solutions vary considerably. For instance, DENMARK
has a special regulation concerning this case. Under DANISH law, an agreement limiting
compensation can only be made if it is in accordance with rules in international conventions
applicable to travel contracts.””

503

In AUSTRIA,™ the tour organiser cannot limit his liability for death or personal injury, nor his

liability for intentional and gross negligence. In BELGIUM ™ and ROMANIA,™®

the organiser
can limit his compensation to double the travel costs, but only where the organiser does not
provide the services himself. However, in Belgium and Romania, the tour organiser cannot
limit his liability for death or personal injury, nor his liability for intentional and gross
negligence. This is the same in ESTONIA,**® where compensation in other cases may be limited

to three times the price of the package. There can also be no limitation in the event of death or

% The two possible limitations on damages covered in Art. 5(2), sent. 4 and 5 of the Directive are transposed in
CC sec. 852j(3), i.e. damages (including personal) can be limited if an international convention provides for such
a limitation and it is included in the travel contract..

“7 Article 94 and 95 of the Consumer Code.

% See also Art. 40 of Decree 209/97.

99 This rule existed before transposition of Directive 90/314.

90 Article 894(2), (3) of the Code of Obligations.

! Regulation 15(4) of the Package Travel, Package Holidays and Package Tour Regulations 1992.

202§ 24 of Act 472/1993.

393§ 31£(1) of the Consumer Protection Act.

3% Article 19 sec. (2), (4), (5), Article 28 of the Act of 16 February 1994 regulating package travel contracts and
travel intermediation contracts.

%% Article 21(1) of the Government Ordinance 107/1999 on package travel as approved and amended by Law
631 of 16 November 2001.

3% & 878(3) of the Law of Obligations.
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personal injury, or in cases of intentional and gross negligence. Under German®’ law, non-
material damages can also be limited by agreement between the organiser and the traveller to
three times the price of the package, either in the case of minor negligence or if a service
provider is solely responsible for the damage. In IRELAND,”® it is double the amount of the
fully inclusive package price for adults and an amount equal to the inclusive price for a minor.
Again, there can be no limitation in the event of death or personal injury, or in cases of
intention and gross negligence. In PoLAND,”™ it is double the price of the package with
respect to each customer. In BULGARIA the upper limit of liability agreed between the parties
may not exceed three times the price of the package. This is said to be a rather doubtful
provision as it seems to prevent the tour operator from setting an upper limit for his liability

higher than triple the size of the package price, which is hardly in the interest of consumers.

The PORTUGUESE " legislator implemented a minimum scheme for damages. The sums
applicable to travel organisers vary from ESC 220,000 for damage to baggage arising from
damage to a motor vehicle up to ESC 88,5000,000 in the event of death or personal injury.
Travel agencies’ liability for damage to, or destruction or removal of, baggage or other

articles can be limited to ESC 280.000 in all, or ESC 90.000 per article.

In HUNGARY, there is no provision for any limitation on compensation for damages other than
personal damages. However, two general provisions concerning limitations are applicable
instead. There can be no limitation on compensation for death and physical damages, or for
any damages caused intentionally or by gross negligence. There can be a limitation on
compensation for property damages and physical damages caused by normal negligence if

this limitation can somehow be offset by another benefit.

The FINNISH®'? and CyPRIOT " legislators introduced the option to reduce damages as long as

the reduction is not unreasonable. Moreover, such a reduction is only possible if the package

4

is not booked for private purposes. In SLOVAKIA,”' the court is entitled to limit

27 CC § 651h(1).

g, 20(3), (4) of the Package Holidays and Travel Trade Act.

39 Article 11b(3), (4) of the Act on Tourist Services.

319 Article 40 sec. (2), (3), (5) of the Decree-Law 198/93.

> 1€ =200.482 ESC.

312§ 25 of the Package Travel Act of 28 November 1994/1079.

13 Article 15(4) of the Package Travel, Holidays and Tours Law of 1998.
M CC § 450.
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compensation. GREEK"" law contains a regulation similar to the one in the Directive allowing
a contractual limitation on liability for non-physical damages. The scope, however, is narrow
because several other regulations apply. The organiser’s or retailer’s liability for intentional
and gross cannot be excluded or limited. Liability for third party service providers appointed
by the organiser or the retailer and acting with intentional or gross negligence cannot be
excluded or limited in advance. Liability for minor negligence cannot be limited if this
limitation is not negotiated individually. Above all, according to the Greek Consumer
Protection Act, any agreement with a consumer that excludes or limits the liability of the
service provider towards the consumer is null and void.

In ITALY,>'®

the parties to the contract can agree in writing to limit compensation for damages
other than physical injuries. If there is no such agreement, compensation for damages is
permitted within the limits laid down in Art. 13 of the 1970 International Convention on

Travel Contracts. In LITHUANIA,5 17

there is no explicit reference to any possibility to
contractually limit compensation for damages other than physical damages, though this can

justifiable be provided for.

Such differences in national laws concerning the possibility to limit compensation in the case
of damages resulting from non-performance or improper performance of services included in
the package show the difficulties inherent in agreeing on a limitation that is valid in several or
all member states. Organisers and retailers who want to market package tours in several
member states are compelled, in practice, to refrain from agreeing any limitation on
compensation if they want to act lawfully. Depending on your political point of view, this
may be seen as a barrier to trade or as a — not undesirable — incentive for businesses to offer a

high standard of consumer protection.

Table: Use of option provided for in Art. 5(2) 4™ indent of the Directive

Use of Option Member States

Yes AT, BE, BG, CY, CZ, DE, DK, EE, EL, FI, IE, IT, LT, LU, MT,
NL, PL, PT, RO, SK, SL, UK (22)

13 Article 5(2)(d) of the Decree-Law 339/96.
316 Article 95 of the Consumer Code.
S17.CC Art. 6.755(2).
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No ES, FR, HU, LV, SE (5)

d. Loss of enjoyment

The ECJ made clear in case C-168/00 — Simone Leimer,”'® that Art. 5 of the Directive is to be
interpreted as, in principle, conferring on consumers a right to compensation for non-material
damage resulting from the non-performance or improper performance of the services
constituting a package holiday. In particular, such compensation for non-material damage can
arise from the loss of enjoyment the consumer has suffered as a result of improper

performance of the travel contract.

Only some member states (e.g. AUSTRIA, BELGIUM and ESTONIA) explicitly provide for
compensation for loss of enjoyment,. The DANISH Act — contrary to ordinary rules on
damages — allows the customer to be compensated for "considerable inconvenience" (which
should include a “ruined holiday*). In the NETHERLANDS and HUNGARY, the organiser may
need to compensate for non-material damages as well. GERMANY only awards damages if the
trip has been significantly disrupted. In view of the ECJ case C-168/00, it could be argued that
this additional pre-requisite may result in an infringement of EU law. In SPAIN, according to
general law and specific case law on package travel covering all ‘damages’, the

organiser/retailer is also liable for non-material damages.

Most member states have not explicitly regulated compensation for non-material damage in
their package travel laws. Member states that have literally transposed Art. 5(2) of the
Directive will have to apply their law in the light of the C-168/00 judgment. Other member
states, where the calculation of damages in the case of travel contracts follows general rules
on damages must also take the ruling into account when applying these general rules. It will
have to be seen whether all member state courts also award non-material damages to

consumers in the case of non-performance or improper performance of travel contracts.

318 ECJ judgment of 12 March 2000, C-168/00 — Simone Leitner.
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In ROMANIA the Government Ordinance No. 107/1999 does not expressly stipulate the
compensation for non-material damage. However, such damages might be obtained in

accordance with the general rules on damages.

e. Communication of any shortcomings in performance

According to Art. 5(4) of Directive 90/314, the consumer has to communicate any perceived
failure in the performance of a contract to the supplier of the services concerned in situ, and to
the organiser and/or retailer in writing or any other appropriate form at the earliest
opportunity. It should be noted that this provision is one of the few exceptional cases where
the Directive seeks to impose an obligation on the consumer. Thus, because of the minimum
clause, the member states are free to define a notification duty that is more favourable to the
consumer or not to transpose this provision at all (e.g. SPAIN). However, it is questionable
whether they may impose a notification duty that is stricter with regard to formal

requirements or time limits than the Directive’s provisions dictate.

Some member states, such as IRELAND, LATVIA, MALTA and the UNITED KINGDOM, have

519

transposed the provision almost literally. In DENMARK, FINLAND’* and SWEDEN,*! similar

provisions can be found, except that no specific period has to be complied with where the
organiser is guilty of dishonest or grossly negligent behaviour. Furthermore, in Denmark,’** a
complaint has to be filed in the case of personal injury. GREEK'> law also contains a
provision comparable to Art. 5(4) of the Directive, but, in Greece, the communication has to
be given in writing, so that there is a stricter formal requirement than the Directive provides
for. Under PORTUGUESE™** law, only the travel agency has to be informed. In POLAND, the
organiser and the service provider ought to be informed by the ‘client’ without delay about
any defects in the performance of the contract. Furthermore, the form in which such

525
d.

information should to be given depends on the kind of service involve The wording is

more favourable to the consumer (“ought”) as it does not indicate an obligation, but rather a

°1'§ 26, § 27 of Act 472/1993.

2208 18 of the Package Travel Act of 28 November 1994/1079.

321§ 19 of the Package Tours Act 1992:1672.

322§ 26, § 27 of the Act No. 472/1993 on Package Travels.

52 Article 5(4) of the Decree 339/96 on Package Travel.

524 Article 30 sec. (4), (5) of the Decree-Law 198/93.

33 Article 16b of the Act on Tourist Services states that the client should give notice “in a manner appropriate
for this type of service”.
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recommendation. As indicated above, in making use of the minimum clause, such a

formulation does not contradict the Directive’s provision.

Under BULGARIAN law, the consumer is obliged to inform the supplier of the service and the

. 2
tour organiser or the tour agent.s 6

The laws in AUSTRIA’? and the CZECH REPUBLIC™® state that the traveller is obliged to give
notice to the provider immediately after any shortcomings are detected. Furthermore,
according to Czech legislation, the contract must set out how the consumer has to lodge his
claim that the travel agency is in breach of its legal duties.”” In HUNGARY,”™ an official
complaint must be made immediately to the tour guide and to the organiser’s local
representative. ESTONIAN law lays down a notification duty for the traveller, who must inform
the immediate provider of the travel services and the tour operator or retailer of any breach of
contract.”>’ CYPRUS has indirectly imposed a notification duty on the consumer by obliging
the supplier or the other party to the contract to include information concerning the conditions
for compensation in the contract. The contract must stipulate that the supplier or the other
party to the contract is bound to provide a clear indication that, in order for a compensation
claim to be processed, the supplier of the relevant services or the other party to the contract

must be notified of any problem, either in writing or any other appropriate manner.>>”

In BELGIUM,>*

the traveller has to complain immediately about shortcomings and,
additionally, has to send the complaint to the organiser or the travel agent by recorded
delivery within one month of the end of the trip at the latest. A similar regulation can be

found in SLOVAKIAN law.”**

Initially, the traveller has to inform the local travel agent and also
has to give written notification at the earliest opportunity after detecting the shortcoming. The

traveller subsequently has to inform the organiser in writing about the failure no later than 3

36 Article 38(1) of the Law on Tourism.

27 g 31e(2) of the Consumer Protection Act.

2 CC Art. 852b.

> CC sec. 852b(2)(a).

330§ 12(5) of the Government Decree 214/1996.

331§ 875(1) of the Law of Obligations.

32 Article 15(9) of the Package Travel, Holidays and Tours Law of 1998.

33 Article 20 and art. 29 of the Act of 16 February 1994 regulating package travel contracts and travel
intermediation contracts.

34 CC § 741i sec. (1), (2). According to § 19 of the Consumer Protection Act, the organiser is obliged to ensure
that the representative (agent) is available and qualified to deal with complaints throughout the whole excursion.
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months after departure and produce the written notification (first step). According to
ROMANIAN law, the tourist has to make his complain promptly and in writing.535 In ITALY,
the consumer must complain about partial or total failures to the organiser (or his local
representative or the group guide) without delay to allow these problems to be remedied. The
consumer can also send the organiser or retailer a letter of complaint (by recorded delivery)
within 10 days of returning to the place of departure. Such formal requirements (e.g. letter
sent by recorded delivery, in writing) may be contrary to the Directive, which only requires

notification in writing or any other appropriate form.

GERMAN?" law even lays down a second obligation to communicate any shortcomings after
the end of the trip, in addition to the primary duty to inform the tour operator or his local
representative. This requirement may not be in line with EC law.

According to FRENCH law,5 38

the purchaser may lodge a claim against the seller for non- or
improper performance of the contract by sending a letter by recorded delivery as soon as

possible.

In LITHUANIA and LUXEMBOURG, there is no reference to a need to lodge a formal complaint,
but simply to the general principle of due performance of a contract. In the NETHERLANDS,
there is no duty to notify under statutory law. If the organiser stipulates such a duty in the

% In SLOVENIA, no

contract, he must inform the traveller about any deadline for exercising it.
specific provision exists, therefore the general rule governing the notification of defects

applies.540

Table: Registering complaints about shortcomings

As per the Directive IE, LV, MT, UK (4)

Deviations AT, BE, BG, CY, CZ, DE, DK, EE, EL, FI, FR, HU,
IT, PL, PT, RO, SE, SK (18)

333 Article 22 of the Government Ordinance No. 107/1999 on package travel as approved and amended by Law
No. 631 of 16 November 2001.

336 Article 98 sec. (1), (2) of the Consumer Code.

37.CC § 651d(2), § 651g(1).

33 No explicit transposition, but covered in Art. 98 of Decree No. 94-490.

33 Article 1(e) of the Decree of 15 January 1993 containing rules concerning information that organisers of
package travel must notify in the interest of travellers.

> Article 461 of the Code of Obligations, applicable to all types of contracts (Art. 100 of the same Code).
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Not explicitly transposed ES, LT, LU, NL, SL (5)

f. Assistance to consumer in difficulty

According to Art. 5(2) sent. 2 of Directive 90/314, the organiser is obliged to give prompt
assistance to a consumer in difficulty in cases referred to in Art. 5(2) 2" and 3" indent of the
Directive. The legislators in GREECE, IRELAND, PORTUGAL, SLOVAKIA, SPAIN and the UNITED

KINGDOM transposed this provision. In SWEDEN, a similar provision can be found as well.>!

542 5

In AUSTRIA,” BELGIUM,”* ESTONIA™* and MALTA,** the tour operator must take all
reasonable steps in order to provide immediate assistance to a traveller in difficulty. In
Austria, Estonia and Malta, this duty does not exist if the traveller has caused the difficulties
himself. However, according to Belgian law, the tour operator is still obliged to provide
assistance in this case, but may charge the traveller for the costs of assistance. The PoLISH™*
legislator makes clear that the tourism organiser is never free from his or her duty to provide
assistance to a client in difficulty during the trip, even though he has duly excluded liability.

Moreover, in FINLAND,>*’

the obligation to assist the consumer is wider and more detailed
than in the Directive. It also applies if the consumer has caused the difficulties himself. It is
argued that, in a foreign country, it is very difficult to get the right treatment or help without

assistance from the organiser. In LITHUANIA’® and the NETHERLANDS,549

the tour organiser is
equally obliged to give help and support to the consumer even if the tourist is ultimately
responsible for the improper performance. In that case, it is possible that the costs for
providing assistance are charged to the consumer. ITALIAN" law states that the organiser or

retailer must make every effort to help the customer in continuing his journey, though the

318 16(4) of the Package Tours Act 1992:1672.

RARIN 31e(1) of the Consumer Protection Act.

3 Arts. 18(3), 27 of the Act of 16 February 1994 regulating package travel contracts and travel intermediation
contracts.

34 8 877(4) of the Law of Obligations.

3 Article 15(7)(2) of the Package Travel, Package Holidays and Package Tours Regulations.

3% Article 11a(2) of the Act on Tourist Services.

7§ 16 Package Travel Act of 28 November 1994/1079.

38 CC Art. 6.754(3) 1% indent stipulates that the tour organiser, depending on the specific circumstances, has a
duty to give all possible help and support to the tourist if the contract does not meet his expectations.

3% CC Art. 7:507(3).

330 Article 96(2) of the Consumer Code.
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consumer must compensate for damages where he is responsible for improper performance of
the contract.

In DENMARK, ™!

the organiser only has to provide assistance to the consumer if the consumer
suffers personal injury. In SLOVENIA, Art. 887 of the Code of Obligations only lays down a
very broad obligation for the organiser to safeguard the rights and interests of the passengers
in accordance with good customs. The GERMAN legislator has not explicitly transposed this
provision of the Directive. However, under § 651c Civil Code (BGB), the organiser must
remedy any defects in performance. In practice, this should lead to the same results as the
Directive requires.

In FRANCE,”?

the contract must give contact details for the seller’s local representative or,
where there is no representative, for the local authorities which are likely to assist the
consumer in the case of difficulty or, failing that, an emergency telephone number. Likewise
in BULGARIA, where such information has to be given to the consumer before departure.

Besides, all kinds of measures have to be taken to help the consumer immediately.553

In CYPRUS, the organiser is still obliged to assist a consumer in difficulty in the case of force

majeure (Art. 5(2), 4™ indent of the Directive).

Table: Assistance to consumer in difficulty

As per the Directive CZ, EL, ES, HU, IE, PT, SK, UK (8)

Deviations AT, BE, BG, CY, DK, EE, FI, FR, IT, LT, LV, MT,
NL, PL, SE, SL (16)

Not explicitly transposed DE, RO (2)

Transposition not entirely clear LU (1)

31§ 23(2) of the Package Travel Act.
352 Article 98(19) of the Decree 94-490.
533 Articles 32(1) and 38 of the Law on Tourism.
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6. Security in the event of insolvency

According to Art. 7 of Directive 90/314, “the organiser and/or retailer party to the contract
shall provide sufficient evidence of security for the refund of money paid over and for the

repatriation of the consumer in the event of insolvency”.

Most member states have adopted the Directive’s wording and oblige the organiser and/or
retailer to provide security in the event of insolvency. Again, different wording exists.
FRANCE, for example, uses the term ‘“agent de voyage” and IRELAND “package provider”,
which could be either the retailer or the organiser as per the Directive. SPAIN is slightly
different insofar as all the Autonomous Communities have developed a security system with

detailed regulations and, to some extent, with varying mquirements.554

Table: Obligated party

Organiser AT, BG, CZ, DE, FI, LT, LV, PL, SL (9)

Retailer (0)

Organiser and/or retailer BE, CY, DK, EE, EL, ES, FR, HU, IE, IT, LU, MT, NL, PT, RO,
SK, UK (17)

Transposition not entirely | LV, SE (2)

clear

The formulation “sufficient evidence in the case of security” is quite open and leaves it up to
member states to choose appropriate measures. Nevertheless, the goal of the provision has

5% the court

been clearly explained by the ECJ in several cases. In the Dillenkofer case,
applied its rulings on state civil liability to the field of consumer law for the first time. The
case hinged on damages owing to the claimant because of Germany’s incomplete
transposition of Directive 90/314. The central question was whether Art. 7 of Directive

90/314 grants a qualified right to the traveller insofar as it meets the first requirement of state

3 Bt al: Art. 46(4) of Law 6/2003 of 27 February on Tourism in Aragén (and Art. 13 of the Regulation on travel
agents in Aragén), Art. 163 of the Regulation on Tourism in La Rioja (Decree 111/2003 of October 10), Arts. 11
and 12 of Decree 301/2002 of December 17 on Travel Agents in Andalucia, Art. 31 of Law 2/1999 of March 24
on Tourism in the Balearic Islands (and Art. 13 of Decree 60/1997 of May 7).

% Undertakings that market package tourism services shall provide a safety guarantee.

6 ECJ judgment of 8 October 1996, C-178/94 — Dillenkofer.
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liability. The ECJ ruled that this was the case, on the grounds that consumer protection is an
independent goal of the Directive.””’ Furthermore, the court argued that any regulation
allowing the tour organiser to require an unsecured deposit payment would contradict the
purpose of Art. 7. Thus, it was evident that there should be a third party, independent from the

organiser and responsible for maintaining sufficient funds, to act as guarantor.

In this context, it is questionable whether DUTCH transposition is in line with the Directive.
Art. 7:512 of the Dutch CC states that the organiser shall take the necessary measures to
ensure that, in the event of insolvency, his debts are covered by a third party or that the price
under the travel agreement will be repaid or other specific measures taken in line with this
article. The organiser is also bound to make these measures public. This regulation does not
state the requirements governing the appointment of a guarantor who himself is not exposed

to the risk of insolvency because of his internal structures and policies.

Table: Evidence of security

Financial guarantee AT, DE, DK, EE, EL, ES, FI, FR, HU, LU, LV, PL,
PT, RO*, SK, SL*** (16)

Insurance policy AT, BE, BG, CY, CZ, DE, EE, EL, ES, FI, FR, HU,
IE, IT,”” LT, LU, MT, PL, PT, RO*, SE, SK,”®
UK (23)

Security fund DK, EL’®" HU, IE, IT,”® LU, MT, NL,>* SK,
UK>* (10)

Bond provided by authorised institution | CY, IE, UK (3)

7 Line 39 of Judgement C-178/94.

%% Or security. It is unclear whether this means an insurance policy or a security fund.

3% Article 99(1) of the Consumer Code.

%% The organiser is obliged to conclude an insurance contract with an insurer and to provide the consumer with
an insurance certificate together with one copy of the contract.

361 Only if the organiser or retailer is a travel agency. According to Art. 5(5)(b) of Decree 339/96, the
organiser/retailer (i.e. travel agencies for general national tourism, shipping charter companies, tourist
accommodation) is obliged to conclude an insurance contract concerning professional indemnity insurance for
faults and omissions in exercising his profession. The insurer has to be a properly registered insurance company
authorised to operate in Greece or in a member state of the EU.

%62 The Ministry of Productive Activities is responsible for this. On financing, see Art. 100 of the Consumer
Code on the total compulsory insurance premium paid into the national budget.

%63 On a voluntary basis only (repeats only the wording in the Directive).

%4 Trustee for the consumer.
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or insurance company

Necessary measures” > NL (1)

In the ECJ case Verein fiir Konsumenteninformation,566

the court held that all risks possibly
arising from insolvency of the tour organiser must be fully covered. In this regard, member
states have a variety of regulations. The vast majority stipulate that any money paid or
repatriation costs must be refunded as per the Directive. Additionally, in FRANCE, equivalent
services are to be reimbursed if the consumer agrees to this. DANISH law provides for
reimbursement of the intermediary who paid the customer’s claims on behalf of the insolvent
organiser. ITALIAN law also ensures that immediate financial help is available if tourists are
forced to return from non-EU countries in the event of an emergency, for which the organiser
may or may not be responsible. In SLOVAKIA, the difference between the package prices in the
case of a substitute package or the difference in the case of a package only partially provided

may be refunded. PORTUGUESE law explicitly states that any medical assistance and medicines

necessary in the event of accident or illness may be refunded.

Table: Refund

Payments (including partial payments) made | AT, BE, BG, CY, CZ, DE, DK, EE,567 EL,568
ES, FR, HU, IE, IT,® LT, LU, LV, MT, PT,
RO, SK, SL,”° UK*"! (23)

Repatriation costs AT, BE, BG, CY, CZ, DE, DK, EE, EL,’"
ES, FR, HU,’” IE, IT, LT, LU, LV, MT,
PT,”* RO, SL, SK, UK*” (23)

%% Either his debts are covered by a third party, or the price under the travel agreement will be repaid or other
specific measures taken.

3% ECJ judgment of 5 May 1998, C-354/96 — Verein fiir Konsumenteninformation.

%7 Or compensation for the cancelled part of the tour.

% Generally, the third party (traveller/consumer) has a direct claim against the insurer (Art. 26 of the Act
2496/1997) if the insurance contract has been stipulated in law. There is a valid claim up to the indemnity limit
for compulsory insurance, irrespective of the real insurance sum. The insurer is not allowed to raise an objection
against the third party on the basis of anything contained in the insurance contract.

39 «“To reimburse consumers in the event of financial failure”.

3 The refund obligation comes into force two years after the entry into force of the Promotion of Tourism
Development Act on 30 January 2004.

"l The sum must be reasonably expected to cover all monies paid by consumers.

372 According to Art. 7(2) of Decree 339/1996, the insurance contract must state the method for immediate
reimbursement of repatriation costs.
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Accommodation DK, EE (2)

Equivalent service FR (1)

Other needs resulting from non-performance | DK, EL,576 HU, PT, N (5)
Others DK, IT, SK, PT (4)

The European Court of Justice further had to rule on Art. 7 of Directive 90/314 in the
Rechberger”8 and Ambry 579 cases. In the Rechberger case, the court found no indication in
the Directive’s text that the guarantee mentioned in Art. 7 might be limited. Therefore, it
seems problematic that some European legislators have opted for a certain limitation on the
insurance sum. According to GERMAN law, the guarantor may limit his liability to 110 million
euro per year for all potential refunds. Should refunds exceed this maximum amount,
individual refund claims diminish in line with the proportion of the total individual sum to the

380 PORTUGUESE law sets a 50-million euro limit.>%!

maximum amount.
In AUSTRIA, BELGIUM, CYPRUS, DENMARK, ESTONIA, HUNGARY, IRELAND, LITHUANIA and
the UNITED KINGDOM, legislation sets a minimum insurance sum. For example, in Austria, the
minimum amount depends on the different elements of a package and is approximately 10 %

. Belgium, it is 15 % of assets.”® Cypriot law sets a

of the company’s annual turnover.
minimum insurance sum if the ‘other party to the contract’ opts for a bond provided by an
authorised institution or insurance company, instead of an insurance policy. This minimum
sum is equivalent to 20% or more of the payments received by the other party to the contract
during the 12-month period preceding the start date of the bond or equivalent to the maximum

amount of all payments “which the other party to the contract expects at any moment to be in

his possession, pursuant to contracts which have not yet been fully performed, or whichever

373 «Actions to be taken in the interest of travellers who face an emergency after starting the tour” (e.g. return
trip) and costs of the enforced stay abroad.

™ And assistance.

33 The sum must be reasonably expected to cover all monies paid by consumers.

76 Or improper performance; cf. Art. 5(5)(b) of Decree 339/1996.

77 Damage caused to consumers as a result of a breach of contract.

" ECJ judgment of 15 June 1999, C-140/97 — Rechberger.

" ECJ judgment of 1 December 1998, C-410/96 — Ambry.

80, § 651k(2).

381 Article 45(2) of Decree-Law 198/93.

382 & 4 Regulation on travel agencies implementing Art. 7 of the Package Travel Directive.

%3 At least the equivalent of 1 000 000 BEF. Art. 3 of the Royal Decree of 25 April 1997 implementing Art. 36
of the Act of 16 February 1994 regulating package travel contracts and travel intermediation contracts.
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amount is greater”. 8 In Denmark, the regulation only applies to foreign organisers who have

set up a business in Denmark and the minimum sum depends on the business’s turnover.’ 8

Hungarian law specifies a sum of at least 12 % of the travel company’s net revenue.”*
LITHUANIAN law®’ distinguishes between cases where the tour organiser’s annual revenue is
over/under 4 million LTL. In the first case, the sum insured ranges from LTL 100 000 to LTL
200 000, while, in the second instance, it constitutes 5 % of the tour organiser’s annual
revenue. In LATVIAN law, the security must cover the money the customer has paid over a
period of not less than one year and a sum of 50 % of the forecast turnover for the following
year, but not less than 20 000 lats. In the Rechberger case, the ECJ did not express a view as
to whether a national system that stipulates a “minimum insurance sum” can be considered in

line with the Directive. An argument in favour would be that such a regulation is designed to

effectively support consumers by ensuring that the guarantor maintains sufficient funds.

In GERMANY, LUXEMBOURG and SLOVAKIA, a guarantee certificate has to be provided before
payment. This can be requested by the consumer. In BELGIUM, it is compulsory to publish a
list of organisers who provide insurance, thus enabling the consumer to collect necessary
information. MALTESE law stipulates that information on insurance has to be provided in the
travel brochure, whereas POLISH law demands written confirmation. BULGARIAN law sets out
an obligation for the tour-operator (organiser) to enter annual liability insurance in the event
of inability to pay damages due to the consumer, insolvency, here, is also included. Presenting
such an insurance contract is a condition for the mandatory registration of tour-operators as

well as for the conclusion of the package travel contract.’ 8

In the Ambry case, the court held that any national legislation requiring the insurer to have a
registered office or branch on its territory pursues a legitimate aim insofar as it ensures
immediate payment in the event of repatriation. Nevertheless, it was regarded as contrary to
the EC Treaty. It does not seem that any member state has adopted or maintained any such

regulation.

% Article 18(4) of the Package Travel, Holidays and Tours Law of 1998.

*% Between 300 000 DKK and 30 million DKK.

3% Article 8(2) of Government Decree 213/1996.

87 Article 7(3) of the Law on Tourism. The calculation must take the previous year into account and cover all
contracts concluded for the supply of tourist services abroad.

% Articles 41 and 43 of the Law on Tourism.
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Table: Special requirements

Limitation on insurance sum DE, PT (2)

Minimum insurance sum AT, BE, CY, DK, EE, HU, IE, LT, LV, PT,
UK (11)

Guarantee certificate DE, LU, SK (3)

Information duty BE, BG, MT, PL (4)

Security as condition for licence BG, CZ, FR, HU, PL, PT, SK, SL (8)

Some member states provide for exemptions from the obligation to guarantee security in the
event of insolvency. The GERMAN provisions do not apply if the organiser only operates
occasionally and not within his professional capacity, if the trip does not last longer than 24
hours, does not include an overnight stay and does not cost more than 75 euro and, finally, if
the tour organiser is a public legal entity that cannot be subject to insolvency proceedings.’ 8
In DANISH law, exemptions exist where a not-for-profit association operates travel activities
that constitute only a minor part of its activities and an intermediary acting on behalf of a
foreign organiser complies with the scheme approved by another EU member state. Finally,
the UNITED KINGDOM provides for exemptions from the requirements to provide security
where the person with whom the consumer has concluded a contract is established in a
member state other than the United Kingdom and the package is subject to the rules
implementing Art. 7 in that member state. The same applies where the contract party is

. e . 590
subject to specific civil aviation regulations.

In the light of the ECJ rulings in Centros,”" Uberseering’”* and Inspire Art,”” one might
wonder whether, for example, an organiser headquartered in member state A may transfer the
security system established under its rules to member state B, where it may not comply with
B’s laws. A preliminary assessment of this question suggests that the organiser will have to

comply with the rules of member state B. However, this question may need further

7 CC § 651k(6).

% The Civil Air Regulations 1995 require a person (not acting as ‘retailer’) who sells a package involving
flights to hold an Air Travel Organiser’s Licence (ATOL), issued by the Civil Aviation Authority (CAA). ATOL
holders must lodge a bond with the CAA to protect their customers against insolvency.

YV ECJ judgment of 9 March 1999, C-212/97.

92 ECJ judgment of 5 November 2002, C-208/00.

393 ECJ judgment of 30 September 2003, C-167/01.
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(empirical) research. This requirement to transfer into a new security system may constitute a
barrier to trade. This would be particularly true if an organiser wishing to set up branches or
offices in several member states had to comply with each of the respective national rules

governing security systems.
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