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Legal basis in
national law of the
rights under dispute

o Article 146 of the Cypriot Constitution® which provides for the right to apply for judicial review of an administrative act;

o Articles 30(3)(a) and 35 of Law N. 7(1)/2007? transposing articles 28.3(a) and 33 of Directive 2004/38 respectively

Key facts of the case

(max. 500 chars)

The applicant was a Greek national who came to Cyprus in 2002 to work as a priest. In 2012 he was sentenced to five years’ imprisonment for import
and possession for the purpose of supply of a controlled substance (cannabis). While he was still serving his sentence, his Greek wife divorced him
and he married a women of Kuwaiti origin who had previously been naturalised as a Cypriot citizen. On the day of his release from prison he was
arrested and deported to Greece on the basis of administrative orders issued under articles 29(1) and 35 of Law N. 7(1)/2007 transposing Directive
2004/38 (corresponding to articles 27.1 and 33 respectively). The authorities justified their decision on the grounds that his personal conduct
represents a risk to public order and safety as a result of his criminal conviction and that even though he had completed ten years of stay, his case
is considered to be one of particularly serious criminality with a cross-border dimension. The justification supporting the decision did refer to his
personal circumstances, namely that he was married to a naturalised Cypriot, that his parents had died and he had no other links with Greece, that
he owned immovable property in Cyprus acquired through bank loans guaranteed by Cypriots which he must now repay in order for the debtors to
be released, that he stands to receive money from debtors whom he has sued and that his expulsion would prevent him from settling these
obligations. The authorities nevertheless decided that he ought to be expelled because the public interest in combating crime prevails over his
private interest to reside in Cyprus. The Court rejected the arguments of the authorities and found that the decision as to the applicant’s expulsion
was inadequately investigated and insufficiently justified, for failing to take into account important dimensions from the applicant’s personal
circumstances, namely the fact that he had given testimony to the police about the drug traffickers for whom he was transporting the drugs and
that his wife had shared custody of her children from a previous marriage and would have been unable to join him in Greece.

Main reasoning /
argumentation

(max. 500 chars)

Although the authorities had listed the applicant’s circumstances in the justification letter, the outcome in fact showed that these had been ignored
in the final decision. The authorities decided for the applicant’s expulsion solely on the basis of his criminal conviction, in violation of article 35 of
Law N.7(1)/2007 (corresponding to Directive article 33) without fulfilling the requirements of articles of 29, 30 and 31 of Law N.7(l)/2007
(corresponding to Directive articles 27, 28 and 29 respectively).

1 Cyprus, The Constitution of the Republic of Cyprus, available at http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
accessed on 20 April 2017.

2 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O tept Tou Awawpatog Twv MoArtwy tng Evwong
Kal Twv MeAwv twv OLkoyevelwv toug va Kukhodopolv kat va Atapévouv EAeVBepa otn Anpokpatia Nopog tou 2007) N. 7(1)/2007, available at
http://cylaw.org/nomoi/enop/non-ind/2007 1 7/index.html



http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html

The authorities’ argument that there was a probability of a relapse was unfounded and unjustified, because no evidence was produced to show the
factual premise of such a probability. On the contrary, the fact that the applicant had cooperated with the police in the prosecution of drug traffickers
appears to suggest that such a relapse was not likely.

Key issues (concepts,
interpretations)
clarified by the case
(max. 500 chars)

A person’s prior conviction can be taken into account only to the extent that the conduct leading to the conviction amounts to a public order risk.
Convictions cannot automatically lead to expulsions; the authorities have to take into account the convicted person’s present personal conduct and
the risk which this poses to public order. Justifications which do not relate to the particulars of the case or which rely on general considerations
regarding combating crime are not acceptable.

In the CJEU ruling in Tsakourides,? drug trafficking was held to meet the test of a public order threat, whilst the combating of drug trafficking by
organised groups may be classified as ‘an imperative public security reason’. This however does not lead to the conclusion that all persons convicted
of drug related offences must automatically be expelled. The authorities must conduct an individual examination of the facts of each case and must
establish that the expulsion is absolutely necessary due to the exceptional seriousness of the threat and ensure that this aim cannot be achieved
with less serious measures. In assessing the seriousness of the public order threat, the authorities must take into consideration the degree of
participation of the affected person in the crime and the potential risk of recurrence, which must be weighed against the risk of detaching a Union
citizen from the state to which he is essentially integrated.

Results (e.g.
sanctions) and key
consequences or
implications of the
case (max. 500
chars)

The expulsion order was annulled and the respondents were ordered to pay the applicant’s costs. This was a single judge bench.

Key quotations in
original language
and translated into
English with
reference details
(max. 500 chars)

Ao ta 6oa KowvomoLnkav oTov altntr wg atttoAoyia kat yevikdtepa and 6ca dpaivovtal oto PpAkeAO WG ALTLOAOYLIKA OTOLXELD, TIPOKUTITEL OTL N
ovadopd oe Kivbuvo UTIOTPOTING TEBNKE 0 GUVAPTNON UE TIC TPAELELS TTOU 081 )yNoav TNV oLV Kal HOvo, Xwpig va SlepeuvnBel mepattépw Kot va
AndBel undPn n petayevéotepn oupmnepidpopd tou... ‘HoN, otnv anddaon tou Kakoupylodikeiou eixe kataypadel 0TL 0 ALTNTAG ATAV ATTAWG
METADOPENC TWV VOPKWTIKWY TIOU AVAKAV 0€ AAAO TIPOCWITO, TO OVOWO TOU OTOL0U O QLTNTAG €lxe amoKaAUPEL 0TNV aoTUVOLLA.

Auti n mtuxn 6ev anaoxoAnoe Kal £tol 8ev €xel e€nynBel n mBavoAdynon UTIOTPOTING eMi TNG omolag, kat ouciav, Baciotnke n anddaon yla
oméNoon, 0 cUVAPTNON UE TN HETEMeLTa BTk oupmepldopd tou attntr. ‘Otav n Sloiknon emikaAeltol EMITAKTIKOUC Adyouc Snuootag achaielag,
QVaEVETaL, OTwG amodaciotnke otnv untoBeon Toakoupidn, va oToLXeLOBETEL OXL LOVO OTL UTLAPXEL TTPOGPBOAN TNC SnuooLag achaAelog, aAAd Kal

3 Court of Justice of the European Union (CJEU), C-145/09, Land Baden-Wiirttemberg v Panagiotis Tsakouridis J 23 November 2010.




OTL N mpooPoln autr eival Wlattépwe coPapr. ToUTo amokAeiel omoladnmote yevikoloyia Kal, avtlBETwe, emBAAAEL OETIKN KAl CUYKEKPLUEVN
otolxeloBetnon. Avapevotav, ocuvenwg, vo SlepeuvnBel kot va aflohoynBel n OAn ocuunepidpopd TOU altnt, MeEPAAUPBAvVOUEVNG TNG
LETAYEVECTEPNC TOU OTAONG, WOTE VO YIVOUV OUYKEKPLUEVEC SLOTILOTWOELG KOL O€ TEPIMTWON TIOU auTtég Ba kKatéAnyav os amnélaon, va 600el
attioloyia mou va e€nyel KATA CUYKEKPLUEVO TPOTIO YLOTL N TPOCWTTLKY cuTEpLdOopA Tou altntr, deSouévou Kal Tou Teploplopévou Pabuou
EUITAOKNAG TOU OTNV EYKANUATIKA SpaoTnpLlOTNTA, GUVLOTA EVECTWOO OTEIAR KATA TNG SNUOOLOG TAENC, EAV OVTWG CUVEPYACGONKE LIE TNV 0LOTUVOLL
KOLL TNV €vvopn Taén os Babuo mou va Swoel paptupla evavtiov Tou LELOKTHTN TwV VOPKWTIKWY. H Slepelivnon auTtAG TNG TUXNE KOL N QLTLOAGYNOoN
NG NTAV AVEMOPKAC.

[Unofficial translation below]

Itis clear from what was communicated to the applicant as a statement of reasons and generally from all that was on file by way of justification that
the reference to a risk of relapse was made in relation only to the acts which led to his imprisonment without further investigation and without
taking into account the applicant’s subsequent conduct... Already, in the judgment of the Assize Court, it was recorded that the applicant was merely
a carrier of drugs belonging to another person whose name the applicant had disclosed to the police.

This aspect was not considered and therefore the probability of relapse, on which the expulsion decision was premised, was not justified by taking
into account the subsequent positive conduct of the applicant. When the administration relies on overriding reasons of public security, it is expected,
as decided in the case of Tsakouridis, to establish not only that there is a breach of public security but also that this violation is particularly serious.
This excludes any generalities and instead imposes a duty for positive and concrete justification relying on facts. One would therefore expect that
the authorities would investigate and assess the applicant's entire behaviour, including his subsequent conduct, in order to arrive at specific findings
and, in the event that these would lead to expulsion, to provide justification explaining in a specific way why the applicant’s personal conduct
constitutes a present threat to public order, given his limited degree of involvement in criminal activity and if he indeed cooperated with the police
to the extent of giving testimony against the owner of the drugs. The investigation of this aspect and the justification were insufficient.

Has the deciding
body refer to the
Charter of

Fundamental Rights.

If yes, to which
specific Article.
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