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Legal basis in
national law of the
rights under dispute

e Article 27(1)of Law N. 7(1)/2007* transposing the Free Movement Directive (corresponding to Directive article 7(1)(b));
e Article 146 of the Cypriot Constitution? which provides for the right to a apply for judicial review of an administrative act;

e Article 2 of the law on public benefits® which defines disability for the purpose of determining eligibility to public benefit.

Key facts of the case

(max. 500 chars)

The applicant was a Bulgarian national who lived and worked in Cyprus for a number of years. In 2010 she stopped working for health
reasons and applied for a public benefit. Although initially the authorities had found that she met the definition of disability in the relevant
law,* they subsequently changed this finding and rejected her application on the ground that she had not worked for a year, which
disqualified her from eligibility, and additionally her husband had high social insurance contributions who should therefore be responsible
for his family’s maintenance costs without resorting to the state for assistance. The Welfare Services pointed out that the family’s right to
reside in Cyprus as Union nationals had been granted on the explicit condition that the applicant’s husband would undertake all maintenance
and medical costs of himself and his family so as not to become a burden on the Cypriot welfare system. The Welfare Services sought to
further justify their decision citing information from an anonymous source that the applicant was not confined to a wheelchair, as she was
claiming. The anonymous source had further informed the Welfare Services that the applicant owned two apartments in Bulgaria and that
her husband was, in addition to his main job, working extra in the afternoons and on holidays.

The applicant applied for judicial review of the decision to reject her application for public benefit on the ground that it was inadequately
investigated, unduly justified, issued in bad faith and amounted to an abuse of power. The applicant argued that administrative discretion was
exercised for purposes other than those foreseen in the law, aiming to deprive her of her rights and to exclude her from welfare support. With
references to CJEU case law, to article 18 of the Treaty for the Functioning of the EU and to the Free Movement Directive, counsel for the

1 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O mepi tou Atkatwpatog Twv MoArtwy thg Evwong
Kat Twv MeAwv twv Owoyevelwv toug va KukAodopouv kat va Atapévouv EAevBepa otn Anpokpartia Nopog tou 2007) N. 7(1)/2007, available at
http://cylaw.org/nomoi/enop/non-ind/2007 1 7/index.html

2 Cyprus, The Constitution of the Republic of Cyprus, available at http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
accessed on 20 April 2017.

3 Cyprus, Law on public benefits and services of 2006 (O nepi Anuooiwv Bondnudatwy kat Yrnpeowwv Népoc tou 2006) as amended, N. 95(1)/2006, available at
http://cylaw.org/nomoi/enop/non-ind/2006 1 95/full.html

4 Cyprus, Law on public benefits and services of 2006 (O nepi Anuooiwv Bondnudatwy kot Yrnpeowwv Néuoc tou 2006) as amended, N. 95(1)/2006, available at
http://cylaw.org/nomoi/enop/non-ind/2006 1 95/full.html



http://cylaw.org/nomoi/enop/non-ind/2007_1_7/index.html
http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
http://cylaw.org/nomoi/enop/non-ind/2006_1_95/full.html
http://cylaw.org/nomoi/enop/non-ind/2006_1_95/full.html

applicant argued that the Welfare Services’ treatment of this case amounted to nationality discrimination prohibited by law. In response, the
Welfare Serivces cited the CJEU ruling in Dano® in order to claim that EU citizens cannot move to other countries with the sole purpose of
acquiring benefits.

Main reasoning /
argumentation

(max. 500 chars)

Although there was medical evidence that the applicant was unable to work, the Welfare Services unjustifiably decided that she did not meet
the definition of disability, as a result of having relied on anonymous and uneverified allegations about the applicant’s state of health. The
administration’s argument that the applicant’s husband had undertaken his family’s maintenance and medical costs as a precondition for being
granted the right to residence was not supported by legal justification. The invokation of the ruling in Dano introduced by the respondents for
the first time at the stage of the judicial process, were rejected by the Court as ex post reasoning because no such reference was included either
in the decision communicated to the applicant or in the pleadings. The Court therefore annulled the rejecting decision without commenting
on the merits of Dano in relation to this case or on the applicant’s claim of nationality discrimination. The Welfare Services’ decision to reject
the application was anulled because it had been poorly investigated and inadequately justified.

Key issues (concepts,
interpretations)
clarified by the case
(max. 500 chars)

The Court clarified that the public benefits law provides that persons with disabilities may be eligible for public benefit relying solely upon
the element of disability, even if they are in gainful employment.® The issue in the case at hand should therefore be solely whether the applicant
met the definition of disability or not. Once this was established, all other reasons cited by the Welfare Services were irrelevant and non-
consequential. The fact that the applicant had not worked for a year or that her husband had a well- paid job do not relate to the question
whether or not the applicant was a person with disability. Having initially decided that the applicant met the definition of disability, the
Welfare Services had an increased duty to introduce adequate and objective evidence to justify the reversal of their earlier finding. Such
evidence could not be exhausted in a single visit to her house by a welfare officer or anonymous sources as to her health condition. The Court
pointed out that the public benefit law itself provides for a procedure of assessment by a medical council of an applicant’s ability to work,
which was not followed in this case.

Results (e.g.
sanctions) and key
consequences or
implications of the
case (max. 500
chars)

The Court found in favour of the applicant and annulled the decision of the Welfare Services by which the applicant’s application for public
benefit had been rejected. The applicant is hereafter free to file a fresh application, relying upon precedent that the previous rejection was
ruled unlawful. However, the nature of the judicial review process is such that the Welfare Service may, upon receiving a fresh application,
reject it again relying on a different justification. At the time of writing, there were no further developments in this regard.

5 Court of Justice of the European Union (CJEU), C-333/13, Elisabeta Dano, Florin Dano v. Jobcenter Leipzig, 11 November 2014.

6 Cyprus, Law on public benefits and services of 2006 (O nepi Anuooiwv Bondnudatwy kot Yrnpeotwv Néuoc tou 2006) as amended, N. 95(1)/2006, Article 3(10), available at
http://cylaw.org/nomoi/enop/non-ind/2006 1 95/full.html
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Key quotations in
original language
and translated into
English with
reference details
(max. 500 chars)

Ta 18La Loyvouy ev toAhoiG kal avadoplkd Ue T SsUtepn mapaypado tng pooBarAouevng anddacong, Omou avadEpeTal 0TL, CUUGWVA UE
OXETLKN €MLOTOAN Tou Tpnuatog Apxeiou NMAnBuouou kat MetavaoTteuong, mapoxwpnOnke adela SLOUOVIC OTNV AULTATELO KOL T TTALSLA TWV
artnTwy, adol MPONYOUUEVWE O aLTNTAG, KE ypartt SnAwor) tou, sixe avaAdBel oha ta €€oda Slatpodnc, SLAPOVAC, cuvtnpnong Kal
LaTPOPAPHAKEUTIKAG TtEPBAAPNG TOUG «woTe va unv eméAdouv unépuetpo Bapog tne¢ Kumplakng Anuokpatiog». ATO TO CUYKEKPLLEVO
AeKTIKO TNG amodaaong dev evtonilovral oUTE oL VOULKEG SLataéelg emi twv omolwv otnpixBnke autn n B€on tng Aloiknong, aA\' oUTe Kal o€
mota SLatan vopou otnpiletal £va TETOLO KPLTAPLO, WG OUTO TIoU emikadolvtal oL Kab' wv n aitnon yla tv anoppun tng aitnong tmg
QLTATPLOG, KUE AMOTEAECHA va udloTatal Kot TAAL {ATNHA aduvapiag SLEVEPYELG TOU QTIALTOUEVOU SIKOOTIKOU EAEYXOU.

H ko Kapakavva otnv ayopeuoh tng avadEpel OtL n attiohoyia tng enidikng anodaong edpaletal oto dpbpo 3(4) tou NOpou Kal elonyeitot

OTL pe Baon tn S€opguon mou £€6woe 0 altNTAC OTL avaAlapPavel eEOAOKANPOU TN GUVTAPNON TNG ALTATPLOC, oUSEMOoTE Ba EMpeEme va
napaxwpnOel oe avtAv avamnplko emidopa. Napanéumnel g otnv npoavadepbeioa anddpocn Dano tou A.E.E., n onoia, cuudwva e Tn
ouvnyopo Ttwv KaB' wv n aitnon, omoteAel VOUKO €pelopa TG emidikng anodaong. Qotdco, Ta Mo mavw dev avadpEpovtal otnv
npooBairopevn andgaon. Ot LoYUPLOUOL TNG CUVNYOPOU TwV KAB' wv N altnon cuvioToUV €K TWV UCTEPWV altloloyia, n omoia Sev ivat
erutpenth. Katd nmayla kot Staxpovikn emni tou Bépatoc vopoloyia, n attioloyia mpémel va Sivetal Katd tov ouolwdn xpovo g €kdoong
NG MPAENG KAl TO TIEPLEXOUEVO TNG YPATTTAC QyOPELONG TNG SIKNYOpoU Twv Kab' wv n aitnon dev pmopsi va BewpnBel wg attiohoyia tng
nipooBairopevng mpaéng (BA. Ztépavoc @paykou, ovwtépw, EArvikn Fewpyiou v. Anuokpariacg (1991) 4 A.A.A. 4104 ko Xpiotiva Towavtn
K.a. v. AieuSuvtn Tunuartog NMoAsodouiac kot Owknoswe (2008) 4 A.A.A. 824).

Unofficial translation:

To a large extent, the same applies to the second paragraph of the contested decision, which states that, according to a letter from the
Department of Population Archives and Immigration, the applicant’s husband was granted a residence permit for himself and his family
after the applicant had made a written statement that he would bear all the costs of food, accommodation, maintenance and medical care
"in order not become a disproportionate burden on the Republic of Cyprus". It is not possible to locate in the wording of this decision the
legal provisions on which this administrative position was based, nor the provision of the law on which such a criterion is based, such as that
relied on by the respondents for the rejection of the application of the applicant, as a result of which there emerges a problem in carrying
out the necessary judicial review.

In her statement, Mrs. Karakanna [counsel for the respondent] states that the reasoning of the contested decision is based on Article 3 (4)
of the Law and suggests that, on the basis of the commitment of the applicant’s husband to take full care of the applicant, she should never
have been granted a disability allowance. She refers to the judgment in Dano, cited above, which, according to the respondents’ lawyer,
constitutes the legal basis for the contested decision. However, Dano was not mentioned in the contested decision. The allegations made
by the respondents’lawyer amount to ex-post reasoning, which is not allowed. According to established precedent, the statement of reasons




must be given at the material time of the adoption of the act; the content of the respondents’ statement of defence cannot be regarded as
justification for the contested act (see Stefanos Frangou, above, Elpiniki Georgiou v. the Republic (1991) 4 AA 4104, and Christina Tsianti et
al v. The Deputy Director of the Department of Urban Planning and Housing (2008) 4 AAD 824).
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