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Legal basis in
national law of the
rights under dispute

The Act on Municipalities No. 128/2000 Coll. establishes the conditions by which a part of a municipality can separate and establish a new
municipality if the citizens of the newly established municipality agree to this in a local referendum. According to paragraph 21, article 1 of
the Act, the newly established municipality must have at least 1,000 citizens.

The Act on Local Referendum No. 22/2004 Coll. establishes the conditions for holding a local referendum. The subject of the local referendum
must not be against the law.

Key facts of the case

(max. 500 chars)

The plaintiff wanted to hold a local referendum on the issue of the separation of Biezhrad (part of the city Hradec Kralové) from the statutory
city of Hradec Kralové. The local board refused to hold the referendum because the outcome of the referendum could not be legally
implemented]: the newly established municipality would have fewer than 1,000 citizens. The plaintiff filed a complaint and the case reached
the Constitutional Court. One of the questions was whether the minimum required number of citizens had to include only Czech citizen with
a permanent residence in the municipality or could also include foreign nationals that have their permanent residence there.



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
http://nalus.usoud.cz/Search/GetText.aspx?sz=4-1403-09_1

Main reasoning /
argumentation

(max. 500 chars)

The Constitutional Court stated that the interpretation of the word ‘citizen’ in paragraph 21, article 1 of the Act on Municipalities as ‘citizen
of the Czech Republic’ would be too limited. The Act on Municipalities also gives certain rights to foreign nationals with a permanent
residence. Therefore the right interpretation of ‘citizen” would be ‘Czech citizen and also a person that is older than 18 years old and has
permanent residence in the municipality, if it is set by an international treaty that the Czech Republic is bound by and that was published (in
practical terms the only international treaty that comes under consideration is the TFEU).

Key issues (concepts,
interpretations)
clarified by the case
(max. 500 chars)

The Constitutional Court affirmed the broader definition of the legal term ‘citizen’ in the Act on Municipalities. This broader interpretation is
based on the duty to interpret the law in a manner consistent with European law.

Results (e.g.
sanctions) and key
consequences or
implications of the
case (max. 500
chars)

The Constitutional Court stated that paragraph 21, article 1 of the Act on Municipalities is in accordance with the Constitution, but it must be
interpreted in a manner consistent with European law, e.g. EU citizens with permanent residence in the municipality must be counted among
the 1,000 citizens legally required for establishing a new municipality. This also implies a broadening of the definition of ‘citizen’ for the
whole Act on Municipalities.

Key quotations in
original language
and translated into
English with
reference details
(max. 500 chars)

36. Zistava otevien prostor i pro druhou, $iri interpretaci pojmu ob¢an ve smyslu § 21 odst. 1 obecniho zfizeni, na kterou byl krajsky soud
upozoriiovan stéZovatelem (srov. str. 3 napadeného rozsudku, v némz stézovatel uvadél, ze s cizinci hlaSenymi tam k trvalému pobytu by
oddglena obec podminku 1 000 ob&anii spliiovala), a k niZ se kloni i Ustavni soud. Podle tohoto vykladu museji byt pod interpretovany pojem
"ob¢an" zahrnuty i osoby zminované v § 17 obecniho zfizeni, podle n€hoZz "Opravnéni uvedena v § 16 ma i fyzicka osoba, ktera dosahla véku
18 let, je cizim statnim ob&anem a je v obci hlasena k trvalému pobytu, stanovi-li tak mezinarodni smlouva, kterou je Ceska republika vézana
a ktera byla vyhldSena.". Takovou mezinarodni smlouvou je pak Smlouva o fungovani Evropské unie (v konsolidovaném znéni), konkrétné
jeji ustanoveni ¢l. 22 odst. 1 (zarudujici aktivni a pasivni volebni pravo v komunélnich volbach, publ. in. Utedni véstnik Evropské unie ze dne
9.5.2008, C 115/57); dale srov. i ¢l. 40 Listiny zakladnich prav Evropské unie. Tato vykladova alternativa se tudiz opird o skuteCnost, ze
obecni zfizeni ve vazb€ na mezindrodni smlouvy pfiznava pravo podilet se na samospravé i nekterym cizim statnim ptislu$nikdm.
Komentarova literatura ptitom opravnéni cizinct podle § 17 obecniho ziizeni vyklada pomérné extenzivné, nebot’ by bylo "nevyvazené, aby
obcané, cizi statni piislusnici, méli moznost kandidovat naptiklad do zastupitelstva obce, ale neméli by napiiklad pravo podavat organim
obce podnéty." [Vedral, J., Vana, L., Bien, J., PSenicka, S. Zakon o obcich (obecni zfizeni), 1. vydani, Praha 2008, str. 138].

36. There is the possibility of another, broader interpretation of the term citizen in the terms of paragraph 21, article 1 of the Act on
Municipalities, which was presented by the plaintiff in front of the regional court (page 3 of the challenged judgement: the plaintiff claimed
that by including foreigners with permanent residence the newly established municipality would have 1,000 citizens), and which the
Constitutional Court also favours. According to that interpretation the term ‘citizen’ would include also persons mentioned in paragraph 17
of the Act on Municipalities, according to which ‘The rights set out in paragraph 16 concern also a person that is older than 18 years and
has permanent residence in the municipality, if these rights are set out by an international treaty that is binding for the Czech Republic and




that was has been published.” This international treaty is the Treaty on the Functioning of the European Union (consolidated version),
specifically Article 22/1 (granting an active and passive voting right in municipal elections, published in the Official Journal of the European
Union from 9 May 2008, C 115/57); also in Article 40 of the Charter. This alternative interpretation is based on the fact that the Act on
Municipalities in relation to international treaties grants the right to participate in territorial autonomy to some foreign nationals. Legal
literature interprets the rights of foreign nationals in paragraph 17 of the Act on Municipalities broadly, since ‘it would not be consistent if
citizens-foreigners had the right to stand as a candidate in the municipal elections but did not have the right to make suggestions to the
municipal authorities.” [Vedral, J., Vana, L., Bren, J., PSenicka, S. The Act on Municipalities, 1st edition, Prague 2008, page 138].
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