18 February 2013

Avwrtato Akaotiplo Kbmpou, AvaBewpntikrn Alkatodooia

Supreme Court of Cyprus, Review Jurisdiction

67/2013

Mitova Zoya Margaritova v. The Republic of Cyprus through the Department of Population Archives and Immigration

[Mitova Zoya Margaritova v. Kumplakng Anpokpatiog péow tou Tunpatog Apxeiou MAnBuouou kat Metavdaoteuonc]

http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2015/4-201502-67-
13apof.htm&aqgstring=Z0YA%20and%20MITOVA%20and%20MARGARITOVA



https://e-justice.europa.eu/content_european_case_law_identifier_ecli-175-en.do
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201502-67-13apof.htm&qstring=ZOYA%20and%20MITOVA%20and%20MARGARITOVA
http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros_4/2015/4-201502-67-13apof.htm&qstring=ZOYA%20and%20MITOVA%20and%20MARGARITOVA

Legal basis in
national law of the
rights under dispute

e Article 146 of the Cypriot Constitution® which provides for the right to apply for judicial review of an administrative act;

e Article 37 of Law N.7(1)/20072 transposing the Free Movement Directive which corresponds to Directive article 35.

Key facts of
the case

(max. 500
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The applicant was a Bulgarian woman who married a Pakistani man in 2009. In 2012 her marriage was declared to be one of convenience.
She was informed of her right to appeal this decision which she did not. Her failure to appeal the administrative decision as regards the
validity of her marriage within the time line foreseen rendered this decision final, upon which she was ordered to leave Cyprus because her
action to conduct a marriage of convenience with a prohibited migrant rendered her a genuine, present and sufficiently serious threat to
public order. She was subsequently arrested and detained whilst an expulsion order was issued against her. She filed an application seeking
her release from detention and requesting that the expulsion procedure be suspended pending the adjudication of her application to the
Court. This application was rejected on the ground that what she essentially sought was to challenge the decision for the falsity of the
marriage which she was not entitled to do because the time limit had lapsed.?

The applicant then filed a fresh application seeking to annul the administrative decision ordering her to leave Cyprus on the ground that she
had concluded a marriage of convenience, arguing that this decision was taken without due investigation, it was based on an error of facts
and was unjustified. The Court found that the administration had erred in its assumption that the marriage was false: it failed to investigate
whether the applicant’s husband was the father of her child, relying instead on unconfirmed allegations that the child’s father was a
Bulgarian man and that the child was conceived before the applicant married her Pakistani husband, both of which proved in fact to be
incorrect. The dates of marriage and of birth show that the child was conceived after her marriage and the genetic test showed that her
husband was the natural father of her child. The Court concluded that the decision to cancel the applicant’s registration certificate was
inadequately investigated and annulled it.

1 Cyprus, The Constitution of the Republic of Cyprus, available at http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
accessed on 20 April 2017.

2 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O rept Tou Awawpatog Twv MoArtwy tng Evwong
Kal Twv MeAwv twv Okoyevelwv toug va Kukhodopolv kat va Atapévouv EAeVBepa otn Anpokpatia Nopog tou 2007) N. 7(1)/2007, available at
http://cylaw.org/nomoi/enop/non-ind/2007 1 7/index.html

3 Cyprus, Supreme Court, Review Jurisdiction, Mitova Zoya Margaritova v. The Republic of Cyprus through the Department of Population Archives and Immigration, Case
No. 67/13, 20 September 2013, available at http://cylaw.org/cgi-bin/open.pl?file=apofaseis/aad/meros 4/2013/4-201309-67-13endiam.htm&qgstring=MITOVA accessed on

21 April 2017.
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The administrative decision which ordered the applicant to leave Cyprus on the ground of having conducted a marriage of convenience
was annulled and set aside. The authorities were ordered to pay the applicant’s legal costs.

Main
reasoning /
argumentation

The arguments put forward by the authorities in order to justify their decision to declare the applicant’s marriage as false, namely the
suspicion that the husband was not the child’s natural father and that the child was conceived before the marriage were incorrect. This
error proved that the decision was not adequately investigated.
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Key issues An applicant seeking to annul an administrative decision does not need to prove the error itself; it suffices to prove a probability of an error.
(concepts, By looking into the facts relied upon by the authorities as well as the facts which the authorities failed to take into account, the Court

interpretations)
clarified by the case
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essentially looks into the merits of the decision in order to establish that the investigation which preceded the decision was inadequate.
Moreover, the Court did not restrict itself into examining solely the administrative act challenged, which was the cancellation of the
applicant’s right to reside, but went further to review the act on which the act challenged was premised upon, which was the declaration of
the marriage as false.

Results (e.g.
sanctions) and key
consequences or
implications of the
case (max. 500
chars)

The application was successful and the decision which cancelled the applicant’s right of residence was annulled. The respondents were
ordered to pay the applicant’s costs. The applicant’s marriage was, in essence, recognised as valid. This was a single judge bench but the
judge was the President of the Supreme Court.

Our comment on this case

The ruling does not avoid examining the merits of the administrative decision to declare the marriage false, in contrast with the ruling in
Acif Muhammad and Picioroaga Elena Alexandrina v. The Republic of Cyprus through the Director of the Department of population archives
and immigration (reported above) in spite of the fact that the decision concerning the marriage was not challenged.

Although not explicitly stated, it was clear from the reasoning that the Judge thought the interests of justice would not be served if the
Court had restricted itself to the formalistic approach followed in the Acif Muhammad case (reported above).

Key
quotations in
original language
and translated into

Evoy el twv mpoavadepopévwy aduvoplwy tne anodaong, SnAasdn evoPeL Tng pun emopkoug Slepelivnong, ek LEPOUG TWV Ko’ wv n attnon,
TOU XPOVOU TNG EYKULOCUVNG TNG ALTATPLAG, EVOPEL TNG KN EMOPKOUC £PEUVAC TOUG AVAPOPLKA LE TNV TATPOTNTA TNEG KOPNG TNG ALTHTPLAG,
oAAQ Kat evoel TnG memhavnuévng B€ong tnv omolav mipav kot/r uoBétnoav oL kad’ wv n aitnon OtL MATEPOC TNG AVAALKNG KOPNG TNG
attntplog Sev Nrav o cuTuyog TG aAd GAAO CUYKEKPLUEVO TIPOCWTTO, Xwpig MARPN Slepelivnon tou Béuatoc, Bewpw OTL N TipocBoAAOUEVN




English with
reference details
(max. 500 chars)

anodoon UTIOKELTAL 0 akUpwan, we anodacn Andbeioa xwplg emapkn £€peuva Kal e TAGvN Tiepl ta mpdypata. Eival OgpeAlwpévo otLn
TmAGvn Oev mpémnel va anodeyBel amd tov altntr, oE aitnon aKUPWOoEwWC, aAAAG eival OpKeETO €dv o altntng amodeifel mBavotnta
gudoxwpnong mAavng.

[Unofficial translation]

In view of the foregoing shortcomings of the decision, that is in view of the inadequate investigation by the respondents of the time of the
pregnancy, of the insufficient research regarding the paternity of the daughter of the applicant, and in view of the erroneous position
adopted by the respondents that the father of the minor daughter of the applicant was not her husband but another person without full
investigation of the matter, | consider that the contested decision must be annulled as a decision taken without adequate investigation and
as relying on factual error. It is established that the applicant need not prove the error but it is sufficient to prove a probability that an error
may have crept in.
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