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Key facts of the case

(max. 500 chars)

Upon initiative of its chair, the Supreme Administrative Court (SAC) (BbpxoseH admuHucmpamuseH cv0, BAC) opened an interpretative case
(mwvakysamenHo deno) to examine whether the ban to leave the country, imposed on persons with outstanding financial obligations,
corresponded to Art. 27 of Directive 2004/38. According to Art. 75(6) of the Bulgarian Identity Documents Act (3akoH 3a 6bra2apckume
0oKymMeHmMU 3a camonu4Hocm), a ban to leave the country shall be imposed on any person, who ‘does not comply with an enforceable court
decision, by which they have been sentenced to pay a financial obligation in large amounts to Bulgarian natural or legal persons or foreign
persons, unless they provide an adequate security’.

Main reasoning /
argumentation

(max. 500 chars)

In its decision, the court referred to the direct effect of EU directives and the supremacy of EU law before any piece of national legislation
that is not in line with it. According to the court, the ban restricted the right to free movement and residence on the territory of EU Member
States. According to Art. 27 of Directive 2004/38, Member States were allowed to impose such restrictions, but only on the grounds of
public policy, public security or public health. The scope of these grounds is not defined in EU law, but can be derived from the case law of
the Court of Justice of the European Union. In addition to that, Directive 2004/38 introduces clear rules for the application of these
restrictions: they shall not be invoked to serve economic ends, they shall comply with the principle of proportionality, they shall be based
exclusively on the personal conduct of the individual concerned, etc. According to EU law and the case law of the Court of Justice of the
European Union, when applying a restriction on the right to free movement, national authorities should assess the personal conduct of the
individual concerned taking into account the particulars of each case. On the contrary, according the Bulgarian law, national authorities are
not allowed to assess the particulars of the case, but are rather bound by the imperative nature of the legal provision.

Key issues (concepts,
interpretations)
clarified by the case
(max. 500 chars)

The decision evaluates the compliance of a national legal provision to the provision of Art. 27 Directive 2004/38 and elaborates on the direct
effect of the Directive and on the supremacy of EU law before national law. It also refers to a number of the decisions of the Court of Justice
of the European Union, where these issues have been discussed.

Results (e.g.
sanctions) and key
consequences or
implications of the
case (max. 500
chars)

The court found that the provision of Art. 75(6) of the Bulgarian ldentity Documents Act (3akoH 30 6bvs2apckume OoKymeHMU 3d
camonu4yHocm) was not fully compliant with Directive 2004/38. Therefore, national courts are authorised to directly apply the Directive and
repeal any ban for leaving the country, which contradicts to its provisions. Two months after the decision of the court was published, the
Constitutional Court declared the provision of Art. 75(6) of the Bulgarian Identity Documents Act (3akoH 3a 6ba2apckume 0OKymeHmu 3a
camonu4Hocm) unconstitutional. In its decision, the Constitutional Court stated that by declaring the provision unconstitutional ‘favourable
prerequisites will be created for the more comprehensive and precise transposition of the provision of Art. 27 of Directive 2004/38/EC’.

Key quotations in
original language
and translated into

»12. Esponielickomo 3akoHodamesicmeo u npakmukama Ha Cb0a Ha Esponelickus cbio3 usuckeam depo2ayusama HA Npasomo Ha ce0600HO
dsuxceHue 0a 6bv0e (PyHKUUA HA MpeyeHKama HA KOMIemeHMHUs HAUUOHAsAeH Op2dH HA KOHKpemHume pesnesaHmHu ¢akmu o
OomHouleHue Ha KOHKpemHomo nauue. Te He onyckam HanaaaHe Ha 02pPaHUYeHUe npu yca108uama Ha 068bP3aHA KoMnemeHmMHocm, mbuli




English with
reference details
(max. 500 chars)

Kamo moead rnpasu He8b3MOXHA NpeyeHKama 3a Haauyuemo Ha 00CMambyYHO Cepuo3Ha U aKmyaaHd 3anaaxd, KOSmo cbomeemHomo
Auye npedcmasaea 3a HAKol om pyHOameHmanHUMe uHmepecu Ha obu,ecmsomo.

13. Mo cunama Ha 6vazapckama NPAsHA HOPMA KOMIeMeHMHUAM HAUUOHAeH Op2aH HAMA Npago 0a U38bPwed UHOUBUOYAAHA NMPeyeHKa
HQ U3KA04YUMESHO AUYHOMO rnogedeHue HA AuUemo, KAKmo U 0a yCmaHo8U Cbliecmasys8aHemo HA UCMUHCKA, PeasaHa u 00CmMamuvbyHo
Cepuo3Ha 3aaaxa, KoAMo 3acAed HAKOU om oCHosHUMe UHMepecu Ha obuwecmeomo. Hasuye e 3aKoOH080 YCMAHOB8EH A8MOoMamu3bM HA
HasnaeaHe Ha NPUHyoUMeaHama aoOMUHUCMpPamMueHa MAPKa.”

“12. The European legislation and the case-law of the Court of Justice of the European Union require that the derogation of the right to free
movement be a function of the assessment of the relevant national authority of the particular facts relevant to the individual concerned.
They do not allow the imposition of a constraint under a constrained jurisdiction as this makes it impossible to judge the existence of a
sufficiently serious and current threat that the person concerned represents for one of the fundamental interests of society.

13. Under the Bulgarian law, the competent national authority is not entitled to make an individual assessment of the individual’s personal
behaviour and to establish the existence of a genuine, real and sufficiently serious threat affecting one of the fundamental interests of society.
There is a legally established automatism of imposing the compulsory administrative measure.”

Bulgaria, Supreme Administrative Court (BbpxoseH admuHucmpamuseH cu0), Interpretative Decision No 2 of 22 March 2011 on
interpretative case No 6/2010 (TweakysamesHo peweHue No 2 om 22.03.2011 e. Ha BAC o muak. 0. Ne 6/2010 2.), 22 March 2011
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