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Legal basis in
national law of the
rights under dispute

e Article 146 of the Cypriot Constitution® which provides for the right to apply for judicial review of an administrative act;

e Articles 29, 30, 32 and 34 of Law N.7(1)/2007?% transposing the Free Movement Directive which corresponds to Directive articles 27,
28, 30 and 36 respectively.

Key facts of the case

(max. 500 chars)

The applicant was a Bulgarian national who came to Cyprus in 2009 and obtained a registration certificate. In 2012 he was found working
as a guard outside a casino without license, upon which he was arrested and charged. On the following day the police again located the
applicant working as a guard at the same casino; he was arrested again and charged. He was found working at the same casino twice again
at subsequent dates a few weeks later. The police claimed that, at one of their visits to the casino the applicant had warned the casino staff
about the arrival of the police whilst at the last visit he prevented the police from entering the casino. Three months later the immigration
authorities issued orders of detention and deportation against him on the ground that his conduct rendered him a genuine, present and
sufficiently serious threat. In addition to the events described above, the authorities cited their allegation that the applicant ‘appeared to
belong’ to a group involved in organized crime. The applicant filed an ex parte application to the Court for an order to suspend the execution
of the detention and deportation order which was successful. Following that he left Cyprus voluntarily for personal reasons. Because he had
meanwhile been declared to be a prohibited migrant under the national immigration law,® the authorities lodged his name in the Stop List,
prohibiting him from entering Cyprus for the next ten years. The applicant challenged this decision on a number of grounds including error

1 Cyprus, The Constitution of the Republic of Cyprus, available at http://cylaw.org/nomoi/enop/ind/syntagma/section-sc26b4a5c6-5493-b01e-9d76-560d2e45d284.html
accessed on 20 April 2017.

2 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O rtept Tou Awawwpatog Twv MoArtwy tng Evwong
Kol Twv MeAwv twv Okoyevelwv toug va Kukhodopolv kat va Atapévouv EAelBepa otn Anpokpatia Nopog tou 2007) N. 7(1)/2007, available at
http://cylaw.org/nomoi/enop/non-ind/2007 1 7/index.html

3 Cyprus, Aliens and immigration law (O nepi AAAobandyv kat Metavaotevoswc Nopoc), Cap 105, article 6 (1)(g), available at http://cylaw.org/nomoi/enop/non-
ind/0_105/full.html, accessed on 20 April 2017.
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of fact as regards his links with Cyprus, the failure to adequately investigate and the infringement of articles 29, 30, 32 and 34 of the law
transposing the Directive 2004/38/EC* which correspond to Directive articles 27, 28, 30 and 36 respectively.

Main reasoning /
argumentation

(max. 500 chars)

The administrative act which the applicant seeks to challenge in this case is merely assertive and informative of a previous administrative
act which had declared him to be a prohibited immigrant under the national immigration law.® It is on the basis of that decision that his re-
entry into Cyprus was prohibited. There was no new fact or evidence submitted in order to render the entry ban a fresh executory act so
that it can be challenged through judicial review.

The applicant had lost his legitimate interest to challenge the administrative acts which resulted from having been declared to be a
prohibited immigrant because through his voluntary departure he has essentially accepted these acts.

Key issues (concepts,
interpretations)
clarified by the case
(max. 500 chars)

Article 34 of Law N.7(1)/2007 (corresponding to Directive article 32) does not place a ceiling to the duration of the re-entry ban. It merely
gives the right to the excluded person to apply for the lifting of the ban due to new data that materially change the circumstances which
justified the exclusion decision.

Placing a person’s name in the Stop List is not an executory act and therefore cannot be challenged through judicial review.

Results (e.g.
sanctions) and key
consequences or
implications of the
case (max. 500
chars)

The application for judicial review was rejected and the 10-year entry ban against the applicant was confirmed. The applicant was ordered
to pay the respondents’ costs.

Our comment on this case

The Court essentially applied national immigration law and the wide deportation powers which this grants to the Chief Immigration Officer,®
rather than check the compatibility of the administrative actions with the free movement acquis, contrary to the decision in Mendonca

4 Cyprus, Law on the right of citizens of the Union and their family members to move and reside freely in the Republic (O rtepi Tou Awatwpatog Twv MoAtwy tng Evwong
Kat Twv MeAwv twv Owoyevelwv toug va KukAodopouv kat va Atapévouv EAevBepa otn Anpokpartia Nopog tou 2007) N. 7(1)/2007, available at
http://cylaw.org/nomoi/enop/non-ind/2007 1 7/index.html accessed on 23 April 2017.

5 Cyprus, Aliens and immigration law (O repi AAAoSantwyv kat Metavaoteboewc Nopoc), Cap 105, article 6 (1)(g), available at http://cylaw.org/nomoi/enop/non-
ind/0_105/full.html, accessed on 20 April 2017.

6 Cyprus, Aliens and immigration law (O epi AAAobantwyv kat Metavaoteboewc Nopoc), Cap 105, article 6 (1)(g), available at http://cylaw.org/nomoi/enop/non-
ind/0_105/full.html, accessed on 20 April 2017.
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(reported above) which was delivered 8 months earlier. The ruling that the applicant had lost his legitimate claim to challenge the
administrative act because of having been deemed to have previously accepted this act, relied on legal precedent from 1990 (before the
transposition of the free movement acquis) on a case concerning the imposition of import duties. The Judge did not examine the applicant’s
claim of violation of his rights under the law transposing Directive 2004/38.

Key quotations in
original language
and translated into
English with
reference details
(max. 500 chars)

Katd tig Steukplvioelg, omwe nén AéxOnke, n eumaideutn ocuvryopog Twy kab’ wv MAnpodopnaoe To ALKOOTHPLO YLa TNV EKE0CH ATIOPPUTTLKIG
anédaong otnv nmpooduyn urt’ ap. 1430/2012 otig 28.1.2015. H mpooduyr auth oTpEPETO EVaVTIOV TwV SLOTAYUATWY KPATNGNG KOl
amélaong nuep. 9.9.2012 kat ekel nyépbnoav mapopolol Adyol akUpwaong wg POG TNV oUGLA TNE KNPUENG TOU dLTNTH OE OMAYOPEUUEVO
LETAVAOTH, OTIWGE KAl oTNV mapovod npooduyn. To Avwtato AKacTAPLO He ThY anddacn Tou anodexOnke mpodIKAoTIK £VoTaoh WG Pog
TNV AMWAEL TOU QVTIKELPLEVOU TNG TTPoaduyng AOyw NG akUpwong Twv eMSIKWY SLaTayUATwy Kol TNG olkeloBgAol¢ avaywpenong tou
attnth. To AaoTtAplo £KPLVE OTL O ALTNTAC ATWAECE TO £VWOLO CUUMEPOV TOU Va TIPOGPRAAEL TTPALN, TO TEPLEXOLEVO TNG OTolag, £0TW Kal
£K TWV UOTEPWVY, OLKELOBEAWG amodExBnke otn BAcon OXETLKAG vopoAoyioag, e avadopad otnv Kolakog v. Anuokparticg (1990) 3 A.A.A. 3566
KOL Twv eKel pvnuoveuBelowv amoddocewv. EKpLve €miong OTL ev TAPEUELVOV {NHLOYOVA OMOTEAECUATA WC €K TNC AKUPWONG TWV
SlOTAYUATWY WOTE VO KATaoTel Suvatr N avoxwpnon tou altnth otnv natpiba tou, dedopévou OTL N MPWTAPXLKA KAPUEN TOU WG
QTTOYOPEUPEVOU UETOVACTN QVAKE OTH SLOKPLTIKA gUXEPELA TNG Sloiknong, n omoia sivol eupuTaTn KoL ApPNKTA GUVUDACUEVN UE TNV
KpaTikn urtootaon, (Moyo v. Republic (1988) 3 C.L.R. 1203 kal Eddine v. Anuokpartiag (2008) 3 A.A.A. 95).

H o mavw amnodaon mpocbETel ota attlohoyikd tg anoppldPng tng mapovoag npooduyng epocov Kal 6w 0 altnTAC EXEL MAVOEL Vol
Slatnpet évvopo cupdépov otnv powbnaon Tng mpooduyng tou, WLaltépwe ebocov n UTO Kplon mpooBarlopevn mpan sivatl akdAoubn
NG OUGCLOOTLKNG TIPAENG KAPUENG TOU ALTNTH WE OMAYOPEUMEVOU HETAVAOCTN, TNV omola €xel amodexBel o altnTAg He TNV OLKELOBEAR
ovaXwpnon Tou amno tn Anuokpartia.

[Unofficial translation below]

As already stated, according to the clarifications, the learned counsel for the defendants informed the Court of Justice of the rejection of
application no. 1430/2012 on 28.1.2015. This appeal was directed against the detention and deportation orders dated 9.9.2012 where
similar grounds came up for annulment as to the substance of the applicant's declaration as a prohibited immigrant, as in the present case.
In its judgment, the Supreme Court accepted a preliminary ruling on the loss of the subject-matter of the action as a result of the annulment
of the disputed orders and the voluntary departure of the applicant. The Court held that the applicant had lost his legitimate interest in
challenging an act the content of which, albeit ex post, he had voluntarily accepted, on the basis of relevant legal precedent, with reference
to Kozakos v. the Republic (1990) 3 AAD 3566 and the judgments cited therein. It also ruled that no damaging effects remained as a result
of the annulment of the orders so as to enable the applicant to depart for his home country, since his primary proclamation as a prohibited
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immigrant was at the discretion of the administration, which is very broad and inseparable from state sovereignty (Moyo v. Republic (1988)
3 CLR 1203; Eddine v. Republic (2008) 3 ID No 95).

The aforesaid decision adds to the grounds for the dismissal of the present action even though the applicant has ceased to have a legitimate
interest in the promotion of his action, particularly since the contested act is a consequence of the substantive act of declaring the applicant
as a forbidden immigrant, which the applicant has accepted through his voluntary departure from the Republic.




