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Legal basis in
national law of the
rights under dispute

e Article 12 of the Cypriot Constitution and article 6 of the ECHR, both of which safeguard the presumption of innocence;
e Article 29 of Law 7(1)/2007 which transposes Directive 2004/38 (corresponding to Directive article 27);

e Articles 21.2, 45 and 48 of the EU Charter.

Key facts of the case

(max. 500 chars)

The appellants were Union citizens lawfully residing in Cyprus. They were expelled from Cyprus in 2011, after the Minister of the Interior
declared them to be ‘prohibited immigrants’ under the national immigration law? for posing a serious threat to public order. In 2012, the
Interior Minister cancelled the expulsion orders which had been issued against the applicants, having established that they were premised
upon the wrong legal provision. Article 29 of Law 7(1)/2007 which transposes Directive 2004/38 (corresponding to Directive article 27) was
added to the grounds for expulsion and a re-entry ban of 10 years was issued. The justification attached to the administrative decision
ordering the applicants’ expulsion was a police letter stating that all the applicants were members of a ‘criminal group’ carrying out ‘various
criminal activities’ such as blackmailing citizens for protection and assaults. The police letter claimed that information about the applicants’
criminal activity was supplied to the police daily even though there was never any formal complaint. With regard to one of the applicants in
particular, the police claimed he was believed to be the ‘executioner’ in a murder case where he was tried as main suspect but was acquitted
by the Court, even though there was ‘scientific evidence’ implicating him.

The applicants challenged this decision on the ground that it violated the free movement acquis and the presumption of innocence,
safeguarded by the Cypriot Constitution (article 12) and the ECHR (article 6). The trial court rejected these applications on the ground that
the contested decision was an expression and exercise of the administration’s discretion which, in the case of deportations or entry bans,
was wide enough so as to conform to the principle of state sovereignty. The Court was satisfied that the public order concerns invoked by
the authorities, relying on information supplied by the police regarding some criminal activity of the applicants, were valid and adequately
investigated.

The applicants appealed the first instance decision on the grounds that:

e The trial court had erred in its finding that the presumption of innocence and the right of free movement had not been infringed.
The trial Court’s finding ignored article 45 of the EU Charter which safeguards the right to free movement, a fundamental right
which can only be restricted exceptionally and under circumstances specified in the acquis.

1 Cyprus, Aliens and immigration law (O mepi AAMoSartwv kat Metavaotevoswc Nopog), Cap 105, article 6 (1)(g), available at http://cylaw.org/nomoi/enop/non-
ind/0_105/full.html, accessed on 20 April 2017.
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e Article 21.2 of the EU Charter requires member states to assess the conduct of Union citizens using the same criteria as when
assessing its own nationals and that no Cypriot would have been deemed to be a threat to public order based solely on vague and
unconfirmed information.

e The trial court’s reliance on the legal precedents of Eddine? and Moyo,? in order to conclude that the respondents could evaluate
information at their discretion and expel the applicants in the framework of such discretion and state sovereignty, was wrong
because those cases involved third country nationals. The trial court was also wrong to apply the national immigration law (Cap 105)
in the case of Union nationals whose right to move and reside is regulated by the EU acquis.

The Court rejected all of the above arguments and dismissed the appeals.

Main reasoning /
argumentation

(max. 500 chars)

The applicants cannot benefit from the principle of the presumption of innocence because they are not suspects or accused persons in a
criminal procedure and therefore the trial court finding that the presumption of innocence had not been violated was correct.

They all resided in Cyprus for under five years and therefore could not be afforded protection under Directive article 27.1.

The trial court was right to rely on judicial precedent relating to third country nationals (Moyo and Eddine) since information collected from
appropriate sources can lawfully provide the premise for expulsion, provided the administration viewed the rights of the Union citizen
affected in good faith.

No issue of discrimination arose, since measures were also being taken against the Cypriot members of the same suspect group.

Key issues (concepts,
interpretations)
clarified by the case
(max. 500 chars)

The concepts of ‘public order’ and ‘public safety’ are not defined either in Directive 2004/38 or in CJEU case law and therefore state
discretion in this field remains wide, vague and unspecified, precisely because there are sensitive issues at stake falling within the sphere of
the sovereignty of the member states and their rights to control the entry and stay of foreigners in their territory on an ad hoc basis. Citing
the CJEU ruling in Rutili the Court concluded that member states are free to determine their own public order and public safety needs based
on their own values and circumstances which may differ from state to state and from a certain period to another.

The presumption of innocence, as safeguarded by Charter article 48.1 and by ECHR article 6 applies only to criminal proceedings and has no
application to administrative procedures. This is obvious from the preamble to Directive 2016/343 of 9 March 2016 on the strengthening of

2 Cyprus, Supreme Court, Mahmood Hussein Alaa Eddine v. The Republic of Cyprus, Case No. 99/2005, 14 February 2008. Available at http://cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 3/2008/rep/2008 3 0095.htm&qstring=Eddine accessed on 24 April 2017.

3 Sydney Alfred Moyo et al v. The Republic of Cyprus, Revisional Jurisdiction Appeal No. 811, 10 June 1988. Available at http://cylaw.org/cgi-
bin/open.pl?file=apofaseis/aad/meros 3/1988/rep/1988 3 1203.htm&gqstring=Moyo accessed on 24 April 2017.
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certain aspects of the presumption of innocence and of the right to be present at the trial in criminal proceedings, whose scope is restricted
to criminal proceedings by virtue of preamble article 11 [Author’s note: the Court may have missed the non-regression provision in Article
13 of this Directive].

There is no need for a prior conviction in order for a ‘genuine, present and sufficiently serious threat’ to exist. Indeed such a threat may
exist even where there is no illegal activity at all. The participation in an organisation whose activities are considered by the member state
as a social risk may be taken into account where a person evidently identifies with the aims and plans of such organisation.

Given that states cannot expel their own nationals, expulsion forms an exception to the nondiscrimination rule of Charter article 21.2.

Results (e.g.
sanctions) and key
consequences or
implications of the
case (max. 500
chars)

The findings of the trial court were confirmed. The administrative decisions regarding the applicants’ expulsion and re-entry ban were
confirmed as lawful. This Court in this case was acting in its appellate jurisdiction: the decision is final and cannot be appealed again in
Cyprus. This was a five-member bench and the decision was unanimous.

Our comment on this case

The issue as to whether the national immigration law can or cannot be applied to Union nationals was extensively dealt with, concluding
that the restrictions and safeguards afforded to Union nationals by Directive 2004/38 must be applied in addition to Cap 105, albeit the
threshold was set very low: involvement in an organisation posing a ‘social risk’ suffices to meet the test of Directive article 27.2 (genuine,
present and sufficiently serious threat affecting one of the fundamental interests of society), no presumption of innocence applies and there
can be no issue of equality with the host country’s nationals in the field of deportation.

The case amounts to a clear departure from the principle established in Mendonca (see 1.5 above) that the rights of Union nationals are
regulated only by the acquis.

Key quotations in
original language
and translated into
English with
reference details
(max. 500 chars)

H améhaon amotelel Tov o coPopod Teploplopd otnv eAeuBepia kukhodopiag, arld kat efaipeon, TAUTOXPOVWE, TNG APXAC TIOU
Slatunwvetat oto ApBpo 21.2 tou XApTn TG KN dldkplong Adyw Bayevelag, adou ta kpdtn HEAN Sev €xouv TV e€ouaia va amopakplVouV
TOUG SLKOUC TOUG UTINKOOUC amtd TNV EMIKPATELA TOUG 1) va amoyopeUoouV TV £(0060 TOUG ¢' aUTH, VW TETOLA HETPA UITOPOUV Vo
AapBdvovtal évavil Twv UlNKOwv GAWV Kpatwv pedwv. H amélaon aMobdamwy, ite sival Evpwmnaiol moAiteg elte OxL, MopapEVEL
Kuplapxo Sikalwpa Twv Kpatwy HeAwy Tn¢ Evpwnaikng Evwong.




O Xdptns SeopeVel Ta KPATN LEAN OTAV OUTA EVEPYOUV, OTIWG 6w, eVTOg Tou medlou edappoyng Tou Sikaiou tng Eupwnaikng Evwonc.
Onwg opBd emionpaiveTol amnod Tov eUTALGEUTO CUVIYOPO TWV £deCELOVIWY, TOo ApBpo 48.1 KATOXUPWVEL TNV apPXN TOU TEKUNPLOU TNG
aBbwotntac, mpoPAETovTag OTL KABE KATNyopoUHEVOG TeKUalpeTal OtTL eival abwog péxpl amodeiewg tng evoxng tou cuudwva HE TO
vouo. ZUpdwva pe to ApBpo 52.3, To Sikalwpa auTto €xeL TnV 6L évvola Kol ePBEAELD e TO SIKAlWUA TTOU KOTOXUPWVETAL oTtnv EZAA.

H avadopad os «katnyopoUpevo» oto ApBpo 48.1 tou Xapth, mpolnmoBEteL TNV UMOPEN TTOLWVIKNAC SLadLkaoiag evavtiov TPoowou oTo omnolo
amobibetal n Slampagn mowvikou adiknuatog. Me avadopad mavra otn SLolknTikn Stadikaocio mou 0drynoe otn Slokntikn anddoon ylo
TNV anéAaon Toug, ol epeoeiovteg Hev ATAV KOTNYOPOUUEVOL, OUTE EMPOKELTO Yl TOWVLIKH Stadikaoia, wote va tiBetal BEpa epappoyng
TWV TpovoLwv Tou ApBpou 48 tou Xaptn. OUTe to ApBpo 6 TNG EZAA £xeL 6w edappoyn, To EAAA £€xovtog kataoTthoel cadEg mwe to ApBpo
6 6ev edapuoletal os umobéoslc amélaonc. Ki autd, mpodavwg, ya To Adyo OTL anodaoelg ylo TNV €i0060, apapovr) Kol amélaon
oAlodarnwv dev adopolv otn SLAYVWOoN TWV AOTIKWY SIKOLWUATWY 1] UTIOXPEWOEWV TOUC | O£ TIOLWVLKA KOTnyopia, umd tnv €vvola Tou
ApBpou 6.1. Oswpouvrtal, LaAAoV, we SNUOCLEC IPAEELG oL omtoieg SLémovtal arnod To dnuooto dikato (BA. Mamatkulov and Askarov v. Turkey
41 EHRR 494 (GC) kat Maaouia v. France, Application No. 39652/98, 12.1.1999). H dmoyin auth €UPLOKEL AIXNON KOL OTNV ALTLOAOYLKA
okEPn tnNg oAU mpoodatng Odnyiag (EE) 2016/343 tou Eupwmnaikol KowoBouAiou kal tou ZupPouliou tng 9ng Maptiou 2016 yia tnv
gvioxuon OPLOUEVWY TTITUXWV TOU TEKUNPLOU aBwoTNTaS Kal ToU SIKALWUATOG MOPACcTACNC TOU KATNYOPOUUEVOU oTn 8ikn Tou aTo mMAaiolo
TIOWLKAG Sladikaaiag, okomog tng omolag elval va evioxuBei to Sikaiwpa og Sikatn dikn oto MAaiowo mowikwy Sladlkaclwy e Tn B€omion
KOLVWV EAAXLOTWY KAVOVWV YLoL OPLOUEVEG TTTUXEC TOU TEKUNPLOU TNG aBwoTNTAC KAl TOU SIKOLWUATOC TApAoTAcNS TOU KATNYOPOUUEVOU
otn &ikn. ZupmAnpwvovtag, £€tot, n Odnyla, To VOULKO TAaicLo Tou tapéxouv o Xaptns kat n EZAA. Itnv mapaypado 1 tng attloAoyLknG
oKEPNC TNC eV AOyw O8nylag pvnUoveUEeTal N KOToxUpwan TNS apxng Tou TEKUnPlou Tng abwaotntag Kal tou Sikatwpatog os dikatn 8ikn,
METAEL dMwv, amno to Xaptn Kal to ApBpo 6 tng EZAA[.]

[Unofficial translation below]

Expulsion constitutes the most serious restriction to free movement, but it is also at the same time an exception to the principle of non-
discrimination on grounds of nationality set out in Article 21.2 of the Charter, as Member States have no power to expel their own nationals
from their territory or prohibit their entry into this, while such measures may be taken against nationals of other Member States. The
expulsion of foreigners, whether they are European citizens or not, remains a sovereign right of EU Member States.

The Charter is binding on Member States when they are acting within the scope of EU law as was the case here. As rightly pointed out by
learned counsel for the appellants, Article 48.1 safeguards the principle of presumption of innocence, providing that every accused person
shall be presumed innocent until proved guilty according to the law. According to Article 52.3, this right has the same meaning and scope
as the right guaranteed by the ECHR.




The reference to an "accused person" in Article 48.1 of the Charter presupposes the existence of criminal proceedings against a person to
whom the commission of a criminal offense is attributed. Referring always to the administrative procedure which resulted in the
administrative decision on their expulsion, the appellants were not accused, nor were criminal proceedings instigated so as to trigger the
operation of Article 48 of the Charter. Nor can ECHR Article 6 be applied here, since the ECtHR has made it clear that Article 6 does not apply
to deportation cases. And this, obviously, because decisions on entry, stay and deportation of aliens do not relate to the diagnosis of their
civil rights or obligations or in a criminal charge within the meaning of Article 6.1. Rather, they are considered as public acts governed by
public law (see Mamatkulov and Askarov v. Turkey 41 EHRR 494 (GC) and Maaouia v. France, Application No. 39652/98, 12.1.1999). This
position is in agreement with the preamble to the very recent directive (EU) 2016/343 of the European Parliament and the Council of March
9, 2016 on the strengthening of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal
proceedings, which aims to strengthen the right to a fair trial in criminal proceedings by establishing common minimum standards for certain
aspects of the presumption of innocence and the accused person’s legal standing in the proceedings. Complementing in this way the legal
framework provided by Charter and the ECHR, paragraph 1 of the recital of that Directive records the establishment of the principle of the
presumption of innocence and the right to a fair trial in the Charter and in Article 6 of the ECHR[.]

Has the deciding
body refer to the
Charter of

Fundamental Rights.

If yes, to which
specific Article.

Yes, articles 21.2, 45 and 48.




